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18 xt AND FUDKIML. 


nation. They were proud of their chains, and 


their domestic slavery and oppression appeared to 
be the highest freedom and liberty, when com- 
pared to what par were. na to dread from the 


- I 


IT may be equall cotpriging, that Scotland, 


which in point of extent, Populousness, and riches, 


must appear far from OY on an equality with 
ngland; should be able to maintain its indepen- 


9 er against so powerful an enemy. But our 


wonder will cease, when we consider, that the 


continual state of warfare in which the Scots were 


+ engaged, influenced the minds of a fierce - people, 4 
whose notions of civil polity were confined within | 
a very narrow compass, and stimulated in them 


the passion of dire revenge, more than a desire of 
cultivating the peaceful arts. Every step therefor 


towards an Union was either resisted, or, if in any 
shape encouraged, only listened to from the ne- 
cessity of their M. ergehen reje 


the ee anne eg eee thein est bid de. 
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B : 5 hich aids which took W betucen 
these neighbouring enemies, in course of time, 
began to soften the perfervidum genus Scotorum; 


| and frequent intermarriages abated the rancorous 
$51 'animoaity instilled into their minds in their earlier 
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| Ari is 99 — an Union 50 . was 
hs ar an carly period an object of the English Cabinet. : 
and that the natural mode of connection by inter- 
marriages was preferred to the hitherto unsuccessful 
attempt to effect it by conquest. Henry I. married 
and the Good, and Henry III. gave his sister 
to Alexander II. of Scotland, and Wee by 
CONT key Wh: KNEE ONE 
Rok same Ke was followed: 1 6 Edward 1 
e great object seems to have been, to bring GE 
| the whole of the Island under one system of Go 
vernment. As a proof of this disposition, it may 
. observed, that Wales, like Scotland, had for 
many centuries continued independent of Eng- 
; unconquered and uncultivated, in the pri- 
mitive pastoral state in which the whole of Bri- 
tain is described by Cæsar and Tacitus; even from 
the time of the hostile invasions of the Saxons, 
when the antient and Christian inhabitants of the 
Island retired to those natural intrenchments, for 
protection from their Pagan visitants. But when 
these invaders themselves were converted to Chris- 8 
tianity, and settled into regular and potent G- 
vernments, this retreat of the antient Britons grer 
wy day narrower; they: were overrun a by little | 
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and little, gradually driven from one fastness to 
another, and by repeated losses abridged of their 
wild independence. And though at a very early 
period we find their Princes doing homage to the 
Edward that the line of their antient Princes: was 
Tux eldest son of the King of England now, 
a a matter of course, e l Wales, 
and the territory was by the statute of Rutland, 
(10 Ed. I.) by a feodal resumption, re-annexed to 
_ the English Crown, terra Malliæ cum inrolis is, 
Prius tegi jure ſcadali Subjefia, jam in proprietatis do- 
minjum: totaliter et cum integritate conversa cor, et co- 
ron regni eee mri. lem an- 
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— „ eee 
the extension of power of the English or subjection 
af the Welch, it had for its object an incorporating 
vnion en principles of friendship and good policy: 
By the statute of Wales, 12th Edward I. very ma- 
7 terial mm ate eme. in their laws, fan to 
1 cl inthe form of dete proceding; pj 
by other subsequent starutes, their prox nein . 


POLICY OF u. ES. 


Tu same object was, as already observed, kept 
in view by Edward, in respect of Scotland; but 
the English Arms had not been sd successful : 
against the Scots, as against the Welch. Edward 
therefore proposed that the Maid of Norway, hope | 
Heiress of the Crown of Scotland, should be 

betrothed to his son, afterwards Edward II. e by 
she died before she was marriageable. This link 
in the chain was thereby lost, and proved: no 

5 een, ee in 195 attainment 9 an 


_ 
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"Dir ne Edward aid not a in | this | 
Point, he adopted others tending to the same end. 
5 He is admitted by Sir Mathew Hale to have been 
e certainly the greatest refiner of the English laws; i 
and that he studiously endeavoured to enlarge the 
dominions of the Crown of England, 80 to'extend = 
and propugate the laws of England into all parts 
subject to his dominion; * and that this was one of | 
the methods he rook to compel the Scots either to 
unite with England in friendship, or submit to his 
power, is evident. He renewed the long contested » 
claim of superiority of the Crown of England'over © 
| that of Scotland, and for many years did actually 
enforce it. As swperior Dominus Regni Scotie,” he 
i b e we ane e f 
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eee for the ern of Scotland, r : 
Robert de Bruce and John de Baliol, in favour of 
the latter. He still retained the possession and in- 
signia of his superiority. His Court of King's 
Bench actually sat at Roxborough (Mich. 20and21 
Ed. I.) coram rege, and upon complaint of injuries 
done by Baliol, he was summoned to answer to Wal- 
besi in that Court by the Sheriff of Northumber- 
land; (Pas; 21 Edw. I.) and he was in like man- 
ner summoned to answer John Mazune in the 
King's Bench, for an injury done to him, and Judg- ? 
ment was 1 and executed 9 7 him. 
POL 1 not e wich this 1 I 
did in the 24th year of Edward I. resign back his 
Homage to King Edward, and bid defiance to him; 
wherefore King Edward the same year entered Scot- 
land with a powerful army, took the King of _ 
Prisoner, and the greatest part of the kingdom into 
his possession : he appointed Earl Warren to bs 
Custos ;Regni, Cressingham to be Treasurer, and 
Ormsby, Justice; and he commanded his udges 
of his Courts of England to issue the King of 
England's writs into Scotland. Thus che Evglish | 
laws and practice of the Englich Courts were in a 
great measure translated into Scotland, for the 
purpose not only of shewing his superiority and 
Fin his '© > Omer, but to oy the DT of 
an 
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a ede of Scotland with th England, in ls man- 

” ner as he had united the Principality of Wales; 
and in order to the accomplishing thereof, there 
could not have been a better means than to make 
the interest of Scotland one with England, and to 

Enit them as it were together, in one communion, 

| which could never have been better done, than by 
| establishing one common law, and rule of justice 
and commerce among them; and therefore he did, 
as opportunity and convenience. served, translate 
| over to that kingdom as many of our English cus- 
toms, as within that CE! of time . conve- 
_ Rune” e IO. COON 13 OR ROW 9 
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Woke II. indeed f ave up some ack hs! aupe- 
_ Tiority; and it afterwards suffered a total axed” 
in the reign of Edward III. but in lieu thereof, the. 
connection was strengthened by the marriage which 
took place between Robert de Bruce and the sister 
of Edward III. From that time the kingdoms 
were distinct, and held little communion with each 
other, till the Union of the two Crowns i in n.che 785 
e „„ Op 

Ir may. FRE his 3 PER Maney vII. fol 

Ilowed the footsteps of his ancestors; and after 

bs, TIE a And of the 9 Monarchs of 
13 ; 3 . * a 
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of Scotland, and the youngest to the great Monarch 
9 France. This preference produced a double ad- 
Vantage, and was esteemed a grand stroke of poli- 
dic. The Scottish King was the more strongly 
A ̃gttached to England, and the French Cabinet dis- 
pleased so much at being placed after their Scottish 
. friends, that a jealousy took place, which not a 
| little lessened, 1 8 to destroy the connection 
between them. So sensible were the English of 
the, advantage they had thus gained, that the so- 
lemnis ation was testified by such waiver demon- . 
strations of joy, as were till then unknown; and 
the King's letter to the City of London, alluding 
0 this alliance, contains the remarkable expression, 
1 ne ar PO en eee 19 s e * 


. the Reformation har 

| ing taken place in England, heresy was 30 strong 

_ an objection to him, that the Scotch Roman Ca- 
chalics, with more seal than wisdom, vesisted yery | 
advantageous offers from that King, who was ex- 

: 3 desirous of marrying the King of Scotland 5 

v0 hi daughter; an alliance which might have 
been expected to be eagerly courtec instend of be- 5 

ing rejected. The apprehension of an innqvatioan 
ol cheir religion blinded them to their political 8 

Tk 8 and the fears chat OL. 1 should 


of Lek of 7 00 {onto wr 1 5 on, in 
tte Kingdom of Scotland being annexed as à der 
pendency of that superior Monarchy... How fatal 
often is popular pride! The Scots were afaik f 
à diminution of their freedom, from an Union with | 
n. and We nearly el 4 re i Francs 


Tu racked 'c comtem+e th 3 8 
8 of the English Princess, brought down the 


. dame time that he chastised the insolence of the | 
_  Flergys he wisely published a procl amation, invite 
gg the Scots, in the mast friendly terms, to partake | 
gf the blessings of peace; . to be united in the bonds 
af friendship by marriage and alliance, and receive 
the advantages of merchandize by an interœou 
of trade; dbviating, at the same time, the h- 
jetion which, had been much insisted. on, * We 
erk nat to take from you your laws nor custom 2 
but we seek to pedress. your oppression. These 
vain fears and fantasies of expulsion of your na- 
 tign, and of changing your laivs, and of making a 
be driven into your heads by those 
had rather ye were all conquered, 


'3poiled, and $lain, than they should lose apy poing 


a, their will, of their desire of rule, and of th 
| ion * FF: K* * e 


ut af the King her father. But at the 
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1 1 be deen what it were, as it were in calm water. * 
F being made one by amity, be most able to 
defend us against all nations, and having the sea for 
_ the wall, mutual love for the garrison, and God 
for the defence, should make so noble and well 
2 agreeing monarchy, that neither in peace we may 
be ashamed, nor in war afraid of any worldly or 
' foreign power, why Should not you'be as desirous 
of the Fs and have as Wen cause to rejoice at 
: it as we 15 „ 

* AUD for » a more sure gle: and plainer token | | 
3 of the good mind and will which we bear unto you, 
ttlhat, which was never yet granted to Scotland in 
any league, truce, or peace, betwixt e and 
ec Scotland, (because, ye shall have proof of the be- 
V! of love and amity of both the realms) the 
King's Highness, considering the multitude of 
them which are come to his Majesty's devotion, and 

of them that be well-wishers and aiders of this godly. 
enterprize, hath granted, and by these presents 
grants, that from henceforth, all manner of mer- 
chants, and other Scotsmen, who will enter their 
names with one of the wardens of the marches, and 
: there profess to take. part with us in this before 
named godly enterprize, may lawfully, and with- 
out any trouble and vexation, enter into any port, 
_ creek or haven of Dog, and there use their 
traffic of merchandizi buy and sell, bring in the 
„„ og 1 commoditics 


/ 


Gai de of ae and take di carry ates | 
the commodities of England, as liberally and a 


freely, „ and with the same, and none other custom 
therefore, than Engl ishmen and the «King $ sub- oF 


Jets do at this S 1 


Tunis proclamation, ; 8 a vn" + 
better terms than the Scots, from the situation of 
their affairs, could have demanded, was not going 
beyond the bounds of good policy on the part of 
the English, who by this time had clearer no- 
tions of the mutual benefits arising from the alli- 
ance than the Scots. But the time was not come. 
The Clergy were aversc to the Union, justly dread. 
ing, that it would be at least one step towards over- 
throwing the Papal authority; and the Lords were 
equally afraid of their power being made subservi- 
ent to the law, and placed on a level with that of ; | 
the English nobles. The rest, of the nation were 5 
miserable and ignorant, not having any will, but a 


What corresponded with that of their Priests, and if 85 


they had even dared to think for themselves, , being : | 
without the power of carrying any measure into ex- 
ecution, not sanctioned by their Chleftains: $0 that 
it would have availed them little, to entertain notions. 
* . could not © Hope bs en to e 
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tion for an Union, it has uniformly bee 
a a preliminary article, that their separate Jaws 
55 and customs should be preserved to them. To 
 ascertain the truth of this fact, and determine the 


1 ö 2 ew 10 the a” and eee ; 
Egtablisbment of England and Seri o. Foe 
n ova hs the 15 Aan, „ 


Pi ROM {the belts with which the Scots 1 25 d F 


their own to the English laws, we should at first 15 
be apt to think their judicial polity, was in a state | 


of che highest perfection, or at lest, far superior 


to that of their neighbours ; - for in every proposl- 
demanded 2 


question, whether « or not this reservation was the 
effect of bigotry or sound policy, i it will be ne- 
cessary to take a retrospective view of the legal 


and constitutional a ment of both kingdoms. s. 


EV lt 7 . 
Tt fendal tenwres, with the burdengarpe. re- 
liefs, fipes, and services, together with the long 


train of Shayish consequences and restrictions which 
attended them, however opptessive: to the people, 
were cherished win! * ar care, 57 thay Eng: | 


RAD oO +: Who 


ES 
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7 were fondef ä Thus 
lands were prevented from becoming the subject 
of merchandize, and by legal fiction supposed to 
be originally vested in the Crown, to be holden of 
ien by the possessors, as a reward for past 
and a security for future services. Along train of 
ü Weid consequences followed, and à formidable 

weight of authority was thrown into the hands of 
the King, who was enabled to maintain a numerdus 
standing army, the engine usually resorted to by & 
despotic Prince, not only to keep his subjects in 
_ the most absolute subjection and obedience to his 
commands, under the pain of forkeiringy tier an 
sistence, but to secure n N W ans 
NRC enemies. 8 | 


Tow miliary den hd als chat 10 
pere on the · minds of the subject the most 
; Spoke! to ha will of the King, whose 
prerqgative at last got the name of jus d , a 
doctrine of the greatest importance to an arbitrary 2 
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e's the as state ib a military Government, 5 
when the danger was great, this system, created 
and formed by the neeessities of a barbarous peo 

ple, may have been the best and. most rational for 
the security of the kingdom and protectic the 
. onquerore, | Inf Wee, „ however, as the dan- : 
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Sciences acquire vigour, and the manners of the 
people become polished, we find the chains of 
i vassalage of themselves to drop off, leaving we 
meanest individual, in point of liberty and x Security 

on an De OE with on 1 AR 11 85 . A 
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4 commerce and the peaceful arts, which sooner 
or later are productive of freedom, were the sure, 
though slow destroyers of this military system in 


ang ee 


remain. 
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8 of the feudal system 
felt by the English under William the Conquetdr. 5 
The madness, however, of engaging in crusades for 
the recovery of the Holy Land, which seized the 
English, and indeed all Europe, in the reign of f 
His successor, served a little to abate the rigour of 
them, by permitting the alienation of ae. 
without at consent of che Over Lo. 


Dk on for ths: Succession to thay — 
been Henry and Robert, was the cause of a 


farther 1 relaxation. But what geryed in a great 


\wiitten maxim; uoually Senna Zommon 
Law, against the rigour of the N orman Conquest, 
was, that they not only c to be taught in 
the families of the great es but were che- 
rished by the people tk REGU WS ae 
55 OO wh A Ii Patties © 
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ak 6 CIRCUMSTANCE e in vthenk reign ho King: : 
- Henry III. which however had nearly proved fatal 
to the Eglish Code, and this was no other than the 
discovery of the Pandects of Justinian. A perfect 
copy of the civil law 8 discovered at Amalfi, 
che Princes of Europe got · an idea of a monarchy 
more powerful and absolute than either the people 
or even the Kings themselves had before any no- 
of; and the Kings were in general desirous 
enough to adopt i it in this resped stretch their 
| dere che een of the antient des 0 ism. 


The ene WE A to set . up 5 
Ina seat of the antient Emperors, used (every 
endeavour in those days of ignoranc e to spread the 1 


civil law. I f is not eee that it . 


gained grounc e eee e RAI 8 
| _ tinent, at; es with the feudal e customs, 
contributed not a little to unhinge the antient con- 
stitutions. Henry, assisted by his Holiness, began 
to claim absolute sovereignty, and the jus divinum of 
wer power was now for the e broached e 
19 | | VVV 
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5 silent, but also on account of its justice and equity; 


„ and though under r 30 strong a 
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Ptaises which, it must be acknowled ged, this law 
FP where. the. absolute he 
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. rohcients were sure of ample. encor ent. Ijʒt ü 
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8 The opposition to it was steady and l, 
1 - eee ee of the Pope, theanflu- - 


eee it Sed te the highear pitch, 
5 5 he AERIE that kingdom; 
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_ #trenuougand steady was the opposition; both ro it 
os, $a —— that 


from the Courts of Justice, which, before this time, 


| that order of men had almost — WT; | 
boch a. Judges ___ Wremen“ wel 10 wr 


Kino bn as 01 iy ini of eivit 
, together with the rigorous exaction of the 
vices, were the cause of that famous 
 srruggſe between him and the Barons, which pro- 
duced those two grand bulwarks of English liberty, 
Magna Charta and Charta de Foresta, which are 


properly the foundation of the written law of Eng- 
land, and the basis of the rights and liberties of the 


people, as at present established. And notwith- 
standing tl Hauchority of the Pope was now in its 


meridian, and that the Civil Law, from the great 

| ane taken in encouraging the study of it by pro- 
moting its professors, began to get a considerable 

/ footing, in the Common Law Courts, yet the Com- 

mon Lawyers in general persevered, and used every 
means to stop its career; particularly in their writ - 


ings they endeavoured to turn its own text against 
itself. Thus Bracton, in his commentary on the text, 


Nod principi placet, legis habet vigorem, ex- 8 


plains it thus: Id est, non quicquid de voluntate 


regis temere presumptum fuerit, sed quod concilio ma-. 


N uorum rege auftoritatem e babita 
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even in the Courts in which they had got footin gg 
and dat last, to cause a secession of the Priesthood . 
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In the-suceecding reign of Henry III. the Ca- 
non Law began to usurp considerably in the Civil 
Courts, in so much, that the Common Law Judges 
found it necessary to exert themselves in checking 
the Ecclesiastical Courts by prohibitions; otherwise 


it would have got a rooted foundation e to 
that in che e 7's n. 
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do e 
EA 5 | Mm Ms. | 
The je pin Vi ie . Grind of has be- 
parate Legislative Powers of the English House of ” 
Commons, from.the Statute de Donis he effect of 
_ that Law on the Constitution of Scotland The effect 
of the Reformation. — Of the Accession of the Crown. 
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By a law made in the reign of Edward I. the 
Crown and the Barons, in order to preserve for 
ever their feudal rights, restrained the creation of 
any new. superiorities; the people were allowed to 
dispose of their estates, but the original tenure 
was made to follow Ihe land through all its aliena - 
tions; consequently, when the King's vassal di- 


vided his property by sale into smaller baronies, - 


the purchaser from thenceforth had no feudal con- 
_ neftion with the seller, but held immediately of 
the King, according to the antient tenure of the 
land; and if these purchasers alienated to others 
the lands so purchased, still the tenure continued 
and remained in the Crown. Now, when we con- 
der that every tenant of a barony holden of the 
* in capite, had a seat in Parliament, the 
5 | ©: Wi striking 


for the first time in the History of the World, saw 


© LEGAL- AND JUDICIAL 


striking operation of the law is evident, and we 


are led to reflect how little the wisest Politicians 


foresee the distant consequences of ambition. Ed- 
ward and his Barons by this device monopolized 
the feudal sovereignty, and prevented their vassals 
from becoming Lords like themselves; but they 
knew not what they were doing they knew not 
that in the very act of abridging the property ol 


; the People, they were giving to them a legislative 


existence, which at a future day would enable them 
to overthrow whatever stood in the way, and to 
level that very feudal system which they were thus 


attempting to perpetuate. For the tenants in capite, 


who had a r ght to be summoned to Parliament, 
soon became so numerous, by the alienation of the 
King's vassals, whose immense territories were 
divisible and divided into lesser baronies, „that 
they neither could, nor indeed wished to assemble 
longer in their own right. The feudal Peers were 
in fact become the People, and the idea of repre- 
sentation came forward by necessary consequence. 


Parliament, from being composed of men who sat 


to save the great from the oppression of the Crown, 
now began to open its doors to the Patriot Citi- 


zen. The feudal and personal rights changed into 


natural and corporate privileges, and the PeoeLe, 
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As the multiplicity of royal tenures, from the 
5 seem of Boroughs, but chiefly from 
che operation of the law of Edward, gave rise to 

| popular representation, so it is only in the conti- 
nued operation of these principles, that we can 
trace the distinct existence and growing power 
of the House of Commons. For a long time they 
assembled together in the same chamber with the 
Peers. A separation was not pre- conceived by the 
founders of this constitution, but arose from ne- 
cessity, when their numbers became too great to 
form one assembly; and the Commons never 


thought of assuming popular legislative privileges, 


till by this necessary division, they became à dis. 


tinct body from the Lords. Thus, though a po- 
litical accident brought the English Commons 
forth into action, their legislative existence was the 
natural birth of the e d e M 
the Crown. ; CH 4 
"7s prove Wed fucks, u we Hive only to contem- 
plate the history of the kingdom of Scotland, go- 
verned at the same time, by the same laws, there 
being very little difference between the Regium 
Majestatem, composed under the authority of King 
David of Scotland, and the work composed by 
Glanville, Chief Justice to Henry II. of England. 
| The laws of Edward I. which produced those 
ue LOO in England, were transcribed by the 
7 3 a — Scotia . 


Scottish Parliament into the statute book of King 
Robert I. But the King of Scotland had not con- 
quered that country as William had subdued Eng- 
land, consequently he was rather a feudal Chieftain 
than a Monarch, and had not sufficient power to 
e arry this law of Edward into execution; for the 
Scottish Barons, though they would not allow their 
vassals to subinfeud, yet when they sold their own 
lands, they would not suffer the Crown to appro- 
Priate the tenure, but obliged the pony: to W 
A vassals of themselves. 8 665 

2 By this. AN THe of the Scottish Crown, and 
power of the Nobles, the tenants in capire were not 
multiplied as in England; the right to sit in Par- 
liament, consequently, was not much extended be- 
yond the original number, and Scotland never saw 
2 House of Commons, and never wed the Wr 
Sings of equal R > 


Wren the borenhs indeed, i in latter 3 were 
eee they sent their representatives; but 
their number being inconsiderable, they assembled 
in the same house with the King and Lords; where, 
dazzled by the splendour of the Crown, and awed 
by the pride of the Lords, they sat silent in Par- 
liament, representing the Slavery, and not the 
ple. 
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rot ur OF SCOTLAND: 5: 


IN Sc „ too, the People were under the abso- 
| Inte-dominion of the Lords and of the Clergy; the 
former held the executive, the latter the legislative 

and judicial powers: the F eudal, Civil, and Canon 
Laws were therefore received without limitation or 
restriction, and in many of the statutes are recog- 
nized to be the common law of the realm. The Cler- 
gy were the only menof learning, gconsequently the 
only persons capable of filling the great offices of 
the State, or of being either Judges or Lawyers in 
the Superior Courts. On the Reformation, indeed, 
in 1560, the Clergy were turned out of the Courts 
of Justice; but the Feudal, Civil, and Canon Laws 
still formed the greatest part of the Scottish code; 


uith this restriction only, that as many of the canons 


tun counter to the tenets of the reformed religion, 
an Act of Parliament“ was passed, declaring. the 
Canon Law to take effect only where it was con · 
| ON with the e e dee, 4 


0 whatever may have been aa 1 ad- 
vantages accruing from the Reformation, certain it 
is, that the sudden removal of che Clergy from the 
Courts of Justice was not attended with any beneſit 
were ignorant, and generally imbroiled in war; they 
Were therefore unfit for being the guardians of a 
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the opposite extreme. In the Ecclesiastical Govern- 


ment, the strict forms and ceremonies of the Ro- 
man Church were at once overturned, and in that 
of the Law they shared the same fate: Special Plead- 


ing, which had been introduced from the English, 


was laid aside; the practice of Brieves discontinued, 
without any settled form being substituted the Trial 


5 Jene dle, week; Hoa PR es 
| subtlety introduced by the dene a Abo.” 
; ing, skill, and legal knowledge, to comprehend; it 
| is not therefore to be wondered at that they ran into 


by Jury, which before this time was in use, was 


swallowyed up in the arbitrary will of the new Judges, 


who, because of their number, now began to call 
themselves the Great Jury of the Nation. The in- N 


| f ferior jurisdictions followed their examples: and 
thus every thing valuable in the law, and the great 


bulwark of the freedom of the subject, the Trial 
by Jury, perished by neglect, and were buried in 
oblivion. All regularity „and settled forms of pro- 
eceding were now led aside, and every lawyer was 
left to chuse his own: course-of practice, without 
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being able to resort to 2 fixed rule of gran - 
to justify it; and the Court of Session, thaugh 
in its institution it is a civil San wil; 


Tux — wo King Aus: VI. to the Crown 
of England; though it laid the Watte of the 
. Union, was attended with circumstances not very 
| agreeable toithe English. Having been early edu- 
cated in the principles of absolute monarchy, he 
had imbibed the notion of the jus divinum of Kings. 
He cherished an hereditary love of despotism , and 
bad reigned thirty-six years over a people, governed 
by the rules of the civil law, and subject to the op- 
pressive tenures of the feudal system, whose notions 
of liberty, bending under the despotic sway of their 
King and Chiefs, were at best clouded. It is not, 
therefore, to be wondered at Ji that he should en- 
deavour to apply to his new dominions the rules of 


2 government to which he had been accustomed. He 


* 20 


asserted, that, © as it was blasphemy for man to 
dispute what God might do in the-plenitude of his 
omnipotence, $0 it was seditious for subjects to 
dispute what 2 50 en do in the fulness aber of 
. ar x. 520 4 25 „ 1 £2 
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115 forks it was Is to PRs an acbb OY 
in England. The power of the Commons began to 
counterpoise the prerogative of the Sovereign; and 
: herg0on found, that English liberty was not ce be 

ah e r jerk n e Jorupe udence. 
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5 8 band point was, 1 80 fir W b 
that an Union of Crowes took 1235 oy Code this time 
the 
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worn off. By frequent intermarriages, by an in- 
tercourse of trade and commerce, of which the 
now began to acquire a smattering knowledge; mer. 
by an immigration, if I may be allowed the ex- 


Pression, of the principal nobility into England 


along with the King and his Court, many of whom 
were adyanced to high offices in the State, their 
minds were opened farther towards a consolidation 
of the two kingdoms, and this inclination was not 
a little ingreased by a proclamation issued by the 
King, by the advice of his Privy Council and the 
Judges of England, allowing to such of his na- 


_ tive subjects of Scotland as were born in England, 


after his accession to that Crown, the benefit. and 


privilege of purchasing MONEY . een 
within England.” : 


. * 


W strong e en were nes to e Is 
miley of this proclamation, yet the good policy of 
it was admitted, as it obviously contributed not a 


little towards forwarding the grand object of an 


Vino of es. Meg a es as of ene 
. ERAL das were Ps in the Parliaments of 


g both Kingdoms, having the same political tenden- 


WI 5 and at aa commiss ions were 1 3 8 under the 
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a Great wks appointing Colin to 
treat. These Commissioners met in the year 1604 
at Westminster, and. made considerable progress. 
In particular, the names of England and Scotland 
. were agreed to be laid aside, and that of Great 
Britain adopted as the styte of the two Kingdoms. 
The effect of this was perhaps much stronger than 
may at first sight appear, as it served not a little to 
root out the seeds of contention, arising from names, 
which for many ages had made the nations inimical 
| to each ber; : 


The OTE Tg View 9 —The reign T” Gl 
I. be Proteftorate—The reign 70 Charles II. and 


Janes 1. 
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CaanlEs I. went beyond his father, he took the 


legislative, judicial and executive powers wholly into 


bis own hands; and while the foot of the Sove- 
reign trampled on the authority of the laws, Par- 


9 ö * - o 0 4 
laments, so venerable for their antiquity, and so 
essential to the existence of the constitutional rights 


of the nation, fell into disuse. But the people of 


England, though oppressed, were not humbled ; 


though wronged, were not subdued. The prin- 
ciples of resistance were dormant, but not annihi- 


lated; and the doctrine of passive obedience and 
non; resistance , however familiar to bis northern 
subjects, were here strongly inculcated without ef- 


fect. The people of England were no longer poor 
and oppressed vassals, pining amidst che miseries 
of subjection. The spirit of the feudal system had 
evaporated; and commerce, which made chem rich p 


made them also independent. 


| From nc principle of patriotiam we indeed find the 
Parliamen * 


n SCOTLAND. . . 5 Bl | 


8 e en to ati. e 
and overturning the monarchy from a hatred to 
tyranny. The King had undoubtedly fortified and 
increased the prerogative; he had eluded and in- 
fringed the laws. But the charges against him fell 
short of the law, and the Wee short of the 
charges. + | 8 TD 


I chall pass over a period, the events of which 
have made different impressions on different minds. 
The voice of the laws was no longer heard amidst 
the clangour. of arms. And the English: Consritu- - 
tion was now likely to suffer an untimely end, and 5 
its boasted monarchy to be at once ee * „ 
a adi nen. | . 


- Daw revatio: which hed ho WS 7» on Sy | 
ruins of the kingly power, was in its turn obliged. 
to give way to the violence and usurpation of its 
own servants. Cromwell soon usurped a. larger | 
portion of , authority, than had ever been assumed 
by the hereditary Sovereigns, and after the Con- 
stitution had been overturned, and the foundation; 
of the a aj in ORs n of. 
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; + The late op Warburg, Geenen vin Qin the Afr, 
devired to be informed by what law the people of England had eds 

| $enteiced Charles I,—Quin answered, ECT which his gover 
| an 
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the Sovereign, the dominion of one was again, by 
the intrigues and abilities of this uncommon man, 
5 established S another name. | 


Per though the Meta of Eoland ad 
not, owing perhaps to its improved state, receive 
much additional advantage from the Protector, who 

succeeded to the government, his alterations in the 

Legal and Judicial Policy of Scotland pronounte 

him a deep politician. Having by dint of arms 

compelled the Scots to acknowledge his power, he 
immediately set about an investigation of the legal 
and judicial policy of that kingdom. No sooner 
was the cause of its abject slavery investigated, 
than he applied the only remedy that ever will be 
effectual, to root out the evil and emancipate the 
people. He partly abolished the vassalage of the 
lower class, to curb a tyrannical aristocracy. He re- 
vived the office of Justice of the Peace, and ele- 
vated to the Bench seven Judges, a majority of 
whom were Englishmen, who being unconnected 
with the Clans and great families, and better skil- 
led in the legal science, unprejudiced by the beau - 

ries of the civil law, and unawed by the tigour of 

the feudal system, executed their office with 30 

much impartiality, that in no period of history 

was the government of chat nation ever adminis- 
tered wich $0. erden Wen The rich were re- 
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— from thetr oppressions, and the angs for 
_—_ first time found eee wen the OW" 55 


| Hl his Wesch been whowed iy. the Seele 
ing Kings, the great defect of the Union, as it now 
subsists, would have been supplied before the period 
arrived at which it took place, and instead of being 
the prey of tyrannical Chieftains or despotic So 
vereigns instead of being no better than a re- 
spectable yeomianty, and in the scale of perfection 
two centuries behind England in jurisprudence, the 
people of Scotland would at this day be at least 
nearly on an equal footing with their neighbouring 
fellow subjects, in the enjoyment of the blessings 
of * and laws, n e ee eee 5 
. wy” 1 | 0 
Tur recognition 155 PING son wh the kites E King's fol- 
lowed soon after the death of the Protector. Bur: 
with the throne he was found also to inherit the 
despotic principles of the Stuart family. Another 
attempt for an union of the two nations about this 
time was made, but defeated ; many laws were how- 
ever passed, restraining the prerogative, enlarging 
the liberty of the subject, and increasing the ne 
merce of the country. These improvements are 
the more remarkable, when it is recollected ey 
were dennen executed 895 reign. of a King 
2 4,0 d ee 


"I 


in its consequences happy to the kingdom, u was. 4 
strange medley of liberty and tyranny, honour and 


profligacy, religion and impiety, benevolence and 
bloodshed. It so happened, however, that though 


the Monarch in whose person the royal government 
was | retored, and: 


vith it the . Naehe BY not 


sanguinary, : me Y Frarbulent as it was, the. ere ern 
rence of happy circumstances was such, that from 
thence we may date not only the re- establishment 


of the Monarchy, but a more complete restitution I 


of English liberty than ever happened since the Con- 


quest. Blackstone has emphatically summed up the 


advantages which resulted to England during this 


period. In one and the same reign our lands 


were delivered from the slavery of military tenures, 


our bodies from arbitrary imprisonment,“ and our 
minds from the tyranny, of superstitiovs bigotry, 


by demolisbing the last "e of ce in The | 
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Jus IL no HEE gocmaded wihe g of his 


2 Licker, but with it inherited his despotic principles, 
n were 80 e to a ane as — 


to 
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ö to cause a total 8 of himself and family 
from the Crown. They were however in the first 
Parliament of King James recognized and cherished - 
by the Scots 80 strongly, that in a public Act of 
5 Parliament,“ the sacred authority and power öf 
the King is asserted to be the criterion by Abch | 
* our kingdom hath been protected from conquest, 
dur possess ions defended from strangers, our civil I» 
ceommotions brought into wished for events, our | 
| laws vigorously executed, our ee legally 
fixed, and our lives securely preserved.“ These 
great blessings are attributed tothe 1 race f 
our glorious kings, and to the solid, absolute au- 
thority wherewith they were invested; therefore th 2 
estates of Parliament for themselves, and in name 1 
of the whole kingdom, declare to the world, that 
they abhor and detest all principles and Positions 
which are contrary or derogatory to be King” % 
| cred, a Herts , absolute $a and , N 
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a CHAP. V. 

oy b pe 
6 View. continued. 3 4 
| Roign.—Digpocition of the Commissioners for Set- 
ting the Treaty of Union. Reflections as to the 
Policy of a Federal and Incorporating Union. — First 
er woke Union ian on 4b 


1. SHALL bars over the history and events of the 
reign of William III. which followed, and also of 
Q. Anne, in whose time the Union of the King- 
doms was at last happily effected. At that pe- 
riod the state of the two nations was this. In Eng- 
land the laws protected the freedom of the subject | 
in an equal degree; its inhabitants were ruled by 
them alone, and had the full enjoyment of perso- 
A nal liberty and absolute power over their estates. 
| 1 - The limits of the prerogative of the Crown, and 


5 — a dus subordi ination was establibed, no- 
. ching was left to the will of the superior i in the 
exercise of his power over the inferior. And lastly, 
the Judges, by the medium of a Jury, determined 
the rights of parties, not according to their wn 
will and caprice, but 28 to che strict rules f 
"i law. 
Ws HILE 


WMnꝗ I IE England was thus emancipated from the 


feudal yoke, enjoying the benefit of equal laws and 


constitutional freedom, we find Scotland in a state : 
totally different. The feudal system was there in 


its zenith, and, as if that were not enough, the 
| hands of the Lords were strengthened with Juris- 

diction of life and death over their tenants and vas · 
tals; the Trial by Jury was abolished, and the 
civil and canon law, nay what is worse, the arbitra- 
ry will of the Judges, were the foundations of its 
Jurisprudence. In short, the people were divided 
into two classes, the oppressors and the opressed : the 
former holding in their absolute power not only the 
property, but the liberties and lives of the latter, 
who, 'sinking under the iron rod of oppression, 
without an idea of the natural inherent rights of 
| mankind, meanly submitted to the _ vocab 
of their Lords. 


Iris not this to be wondered at, that te- 
pL peated unsuecessful attempts had been made for an 
Union. It was the interest of the Lords to keep 
the People in a state of ignorance and slavery, 
which they clearly foresaw could not long subsist 
after an Union; ; and the Jacobite party justly 
dreaded a total exclusion of their favourite King. 
Had it not, therefore, been for the steady support 
this measure at last received from Queen Anne, 
1 the arts 3 of the Scots would have 
, 2 1 Pre; 
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prevented it from being effected; for not only were 
the oratorical abilities of statesmen exerted, but the 
pulpit and press resounded with anathemas against 
it; so that: a civil war was dreaded as the conse- 
quence of a complete Union taking place. The 
Members of the Scottish Parliament who favoured 
the Union, were therefore compelled, in some re- 
spects, to yield to the tide. The Jacobite party 
was strong: for though the settlement of the regal 
success ion had been carried in England, it was re- 
Jected by the Scottish Parliament; and when: the 
Act for warranting the Commission was brought 
into the House, it was at first postponed till several 

pieliminary Bills should be passed; and when at last 

it came, the most virulent opposition was set up 
against it, in order to clog the Commission with 

zuch restrictions and provisions as should retard, if 

not wholly prevent the Treaty from taking effect. 


; Tux Duke of Hamilton moved for a elause, 
copied from the Act of James VI. to be inserted 
in the Commission, That the Union to be treat- 
ed of, should no ways derogate from any funda- 
mental laws, antient privileges, offices, Fights, I It- 
, and e of 2 Waener . 


7 Hs 9 St 8 it was | next. 8 to 


av a provision, That the Commissioners, to be 


named should not go forth of Scotland, or enter 


roxler or cori avs. 33 


into any Treaty with those to be appointed for 
England, till there be an Act passed in the Parlia- 
ment of England, rescinding that clause of the 
English Act, by which it is enacted, That the 
Subjects of Scotland shall be adjudged and ken | 
as Aliens, after the 25th of December, 1705. 99 
This, however, could not be wholly rejected; butt. 
it was so far negatived, as to be passed only in the 
Shape of a Resolution of the House, and was not 
permitted to enter into the Commission, but 
transmitted to her Majesty by way of Address; in 
consequence of which the English Act was after⸗ 1 
wards repealed. And in like manner, an express 
reservation of the Presbyterian Church Govern- 1 
ment was at first excluded, and only tacked to the 
Act by a requisition, in the shape of a letter from 
the Parliament to the Queen; but afterwards, by 
Statute Parl. 1. Sess. 3. ch. 4, it was enacted, 
That the Commissioners shall not treat of or 
concerning. any alteration of the worship, disei- 
pline, and government of the Church of Scotland, 
as by law then established.“ Lastly, the question, 
Whether the nomination of the Commissioners 
Should be with the Queen or the Parliament, oc- 
casioned a violent debate, and was at last carried 
only by a small majority; there appearing on the . | 
Records of Parliament a Protest of 1 no fewer than „ 
3 72 omen OY it. f 
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E HE. Les for the two ae at 
last met; but they seem te have been differently 
disposed. Those for England entered on the Treaty 
in an open, hearty and manly manner, considering 
It to be a great and wise piece of policy, for the 
interest of both countries. The Commissioners for 

Scotland were jealous and diffident, without having 
proper ideas of the importance of the subject, or 
of the consequential benefits to accrue from it— 
most of them were Chieftains, or connected with 
the families of Chieftains, and consequently afraid 
khat their power would be lessened by an Union. 
Thus, distracted by family connection, and sway- 
ed by private intereſt—awed also by the threats of 
the multitude, who dreaded a total subjugation of 


their country to the English Crown, it is not to be 


wondered at, that they should keep in view those 
stipulations which had been, with more zeal than 
- wisdom, insisted on in the previous debates of the 
Scottish Parliament, for a reservation of 2 20970 8e · 
parate uns and courts of j PR 


ER Tur proceedings of the Scottish Parliament 
shewed to-the English Commissioners the mode in 
Which they were to proceed. By giving the no- 
= of Commissioners wholly to the Queen, 
the Jacobite party were excluded; by allowing to 
8 Scotland the exercise of their own Chureh Govern- 
5 — the Clergy were xecured ; by conenting to 
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the continuarice of cheie iſ; the great objeftions 5 
of the feudal Lords were done away; and thus, 
though a Fœdetal Union was the utmost the Scots 
seemed to wish for, and though the Parliament of 
Scotland had before refused to settle the Limination 
of the Crown, so as to exclude the Stuart family, 
the Commissioners were induced to consent to the 
first proposition, proceeding on the overture of 

the Lord Keeper of ab in these . „ 


Dp Dan the two 3 England and Scars 
land be for ever united in one kingdom, by the 
name of Great Britain; that the united kingdom | 
of Great Britain be represented by one and the same 
Parliament; and that the zuceess ion to the monar- 
chy of the united kingdom of Great Britain, in 
. case of failure of heirs of her Majesty's body, be 
according to the limitations mentioned in an Act of 
Parliament. made in England, in the 12th and 
igt years of the reign of the late King William, 
intitled, an Act for the further Limitation of the 
Crown, and the better eins the Rights ant 1 
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e e ce meeting of April 24thy the Lad 
2 in the name of the Lords Commis- 
sioners for Scotland, delivered a propozal agreeing. 
to the Limitation of the Crown, in terms of the | 
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-  AccoRDINGLY, the first Article is in these words: 


<© That the two kingdoms of England and Scot- 


land Shall, upon the first day of May, which shall 


be in the year 170), and for ever after, be united 
into one kingdom, by the name of Great Britain; 
and that the ensigns armorial of the said united 
- Kingdom, be such as her Majesty shall appoint, + 
and the crosses of St. George and St. Andrew be 


conjoined in such manner as her Majesty shall 
think fit, and used in all flags, banners, W 


and N op at sea and land.” 


(Tas ese: party, 3 ahierwiards ave : 


a loud outery against the Commissioners, for hav- 


ing, in this Article, surrendered the rights of the 
nation, and brought the Scots into a state of de- 


pendency on the English. But there does not seem 
to be any room for these strong aspersions on their 
conduct, which must be rather attributed to the 
heat of party, than to a deliberate estimation of 
the political merits of this Article; for it must be 


obvious, that an union is not an annexation of one 
kingdom to another, nor is any superiority or de- 
pe dency created, but a mutual and equal qonso- 
dation of both into one, without reservation, dis- 
tinction, or preference, except such as were after- 
. . in the Articles. 1 85 
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Tu iet of this incorporating Union mast 
be er ident to the most shallow politician; for who 


can a moment contemplate the vast superiority 
Which the English had by this time acquired over 


Scotland, and not be convinced, that had the Scots 


continued to resist such an Union, they must in the 


course of time have become a dependency of Eng- 
land? For if we reflect, that both nations were go- 


verned by the same monarch that though the 
Crown of England had fallen to the Scottish King, 


the Monarchy, with all the pomp and glare of the 
Court, was withdrawn from Scotland into England, 
= and that the independent and separate government 5 


of Scotland was rather nominal than effective; that 
the chief nobility had not only followed the Court, 


but / that by intermarriages and official connections, 
their inclinations were estranged; and that even the 


greater part of the resident natives were, in conse- 


quence of commercial engagements and mature de- 
liberation, favourably disposed towards England. | 
Can it, under all these circumstances, be supposed, 


that if this Article had been rejected, and that a Faz- 


deral Union had taken place, Scotland could have 


* 


long maintained independency ? She must in time 
have gradually sunk under the weight of the supe- 


rior kingdom; and at last have been totally annihiĩ- 
lated, without violence on the one * or resis- 


tance on 8 ee 
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sible to suppose that the King, with the Monarchy 
and Government of Scotland centered in him, 
England at his back, and supported too by a very 
formidable party of the People of Scotland, would 
not have been able to reduce the latter to the most 
implicit obedience? The case was now different 
from that, wherein Scotland successfully maintained 
ber independeney. Then it was, one King, and the 
Whole of one independent Government and People, 
doontending against another. Here it would have 
been, a complete Monarchy contending against a 
People, without a King or regular force, whose to- 
talsinews of war were not only to be deducted from : 
heir own account, but added to the account of their 
opponents; their own King, and his dependants, 
their own army, and their own national wealth be- 
ing against them. It may therefore be fairly con- 
celuded, that with all these accumulated advantages 
on the one side, and disadvantages on the other, a 
Federal Union, by keeping the kingdoms separate, 
must have terminated in a total annihilation of the 
Scottish Government; and therefore, the best and 
most honourable way was a consolidation, as there- 
by they acquired an equal right with the English, ; 
to those privileges and protection, which otherwise 
they must eee e eee 3 
1 ans: favour. i : | 


"Tex thi a Article was equally, if not more 


dlisgusting to those politicians of Scotland who 


4. 


S 5 


were in 6 ther interest of King James, whose numbers. 


and interest were far from being inconsiderable. 


They could not bear ** that the succession to the 
| Monarchy of the united kingdom of Great Britain, 


and of the dominions thereunto belonging, after 
her Most Sacred Majesty, and in default of issue 
of her Majesty, be, remain, and continue to the 


Most Excellent Princess Sophia, Electoress and 
Duchess Dowager of Hanover, and the heirs of her 
body, being Protestants, upon whom the Crown 


of England is settled by an Act of Parliament made 
in England, in the 12th year of the reign of his 
late Majesty King William III. intitled, An A& 


for the farther Limitation of the Crown, and better 
securing the Rightzand ee of Ms on „ 


5 As this As aimed at a total overthrow of 
King James's family in the direct line, every argu- 
ment derived from the rules of hereditary succes- 
sion was used against it, and urged with the ut- 
most force of subtle reasoning and zealous bigotry. 


The Opposition had been successful in Parliament, 


in preventing an Act which was brought in for li- El 
miting the Crown, in the same terms with the 


” English Statute, from being passed; the Com̃mis- 
sioners were therefore, in the prints of the day, 


charged with treachery and treason, in consenting 


to what the nation in Parliament had rejected, 


und in giving away the right of the Crown, which, | 


it 
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it was contended, the! nation kbelf bad no o power” | 
over. . | L Pl. 
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Ni that this doctrine of absolute indefeasible : 
. Bereditary right i is well understood and settled, it is 
not necessary to take notice of the grounds of it. 
Party zeal begot it, and its twin brother passive 
obedience and non- resistance: they were nursed by 
bigotry and patronized by the blind adherence to 


te civil law and feudal system, which has long 


distinguished the Scots. But if we look to the 
policy of the Opposition, and the natural tendency 
and consequences of it, in case it had been succes 

ful, we shall exult that the friends of the present 
form of Government, and the enemies of Popery, 
were numerous enough, and had resolution enough 
to support the rticle. For we cannot suppose, 
that the English would ever have consented to re- 
peal the Act of Settlement, and allow King James, 
or his immediate descendants to inherit the throne; 
and if the Scots had carried a different limitation, 
that Union which was $0. many ages in effecting, 

must have been dissolved, and the Monarchy of 
the two kingdoms being thus again separated, it 
would have been impossible to devise an Union 
Uo oa uch bp benefit ch accrue. i 


i 
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_ dreaded-"King 3 8 „ were We 
known, and many who wished well to his cause, 
were, from conscientious dread of his religion, 
induced either to take the opposite side or to 
stand neuter. It was farther stipulated in the se- 
cond Article, That all Papists, and persons mar- 
rying Papists, shall be excluded from, and for ever 
incapable to inherit, possess, or enjoy the Imperial 
Crown of Great Britain, and the dominions there- 
unto belonging, or any part thereof; and in every 
zuch case, the Crown and Government shall from 
time to time descend to and be enjoyed by suck 
person, being a Protestant, as should have inhe- 
rited and enjoyed the same, in case such Papist, or 
person marrying a Papist, was naturally dead, ac- 
cording to the provision for the descent of the Crowa 
of England, made by another Act of Parliament in 
England, in the first year of the reign of their late 
Majesties King William and Queen Mary, intitled, 
an Act declaring the Rights and Liberties of the 
G and TOR the Suecession ws the Crown,” 4 


— 


1 . 


Is $hort, had it not bern fir this Jasr Apes PS 
the Jacobite party, assisted by the intrigues of tee 
French Court, would probably have ruined the. | 
whole. They had, however, interest enough to 
Procure a remonstrance from the Clergy; but the 

grounds of it were soon n obviated, and that nume- : 
| 70 body Quigeds 1 8 
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| CHAP. vi. 


aries 35 4h, 16th, oat 18th of the bun 
considered. ä 
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Turs grand point of a consolidation of both king- 
_ doms, in a manner not derogatory to the pride and 
honour of either, being thus effected, and the 
suocession of the Crown of the united kingdom 
limited and secured in the same line, it followed, 
as a natural consequence, That the united king- 
dom of Great Britain be represented by one and 
the same Parliament, to be stiled oy Parliament 
of Great Britain.” 


Tux 1 into oh the Scottish Parliament 
was now to be swallowed up, was painted in the 
most horrible colours —a total annihilation of their 
rights was the least danger to be dreaded; and the 
ruin of the country, and slavery of the people, 
were held out as the inevitable consequences of 
trusting themselves to a Parliament of feigned 
friends. They had not an idea, or did not wish 
to publish it, that a retention of separate Parlia - 

ments, * keeping up the Spirit of Jealousy and | 
5 el 
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duspicion, would be more likely to involve them 
in those dreadful troubles; that between diffe- 
rent modes of government, and often contra- 
dictory plans of conduct, or by a refusal to co-- 
operate wirh each other, the State would de un- 

hinged, civil discord take place, and the grand 
and fundamental PRIN 1 the Union 22 
| defeated. | ; 


| Ts e e of thei nation was . : 
 for—But was not England equally independent! 2 


And was not she giving up, in proportion equally . 
wich what was claimed by Scotland ? She was not 


stipulating for any reservation of an English 5 


lament; and though perhaps it may be contended; 


dhat there is in some degree an inequality of repre» 


entation in the British Senate, it is impossible to 


deny the good poliey of the principle of this Ars ; 


ticle : and experience has taught us, that this Bri» 
tish Parliament, instead of ruining the nation and 
making its inhabitants the tributary slaves of Eng- 
land, has nursed them like a fond mother, and 
done more good. for that country in eighty years, 
than its own independency could have produced in 
as many ages. If we look to her trade, we find it 
flourishing; to her people, we find them rich, their 
manners polished, and their internal freedom in» | 
| ereaed, by the abolition of the feudal. tenure of 
ö Ward, and 5 the annihilation of chose arbitrary 
| 1 | Pf og 


1 oppreive e juries vexted i in a her en 
. „ : TEST 
Wæꝝ shall also find that an equal share of the offices 
of honour and trust in the State have been conferred 
by the Sovereign on natives of the northern part of 
the kingdom; and, if we turn our eyes to the navy 
and army, that the security and protection of the 
British Empire has, and worthily, been ee in 
El hs 1 ee in their bands. 


iy chis- Natta the. Rl RRM was: Weber e 
secure, the Jacobite party driven from-the Senate, 
and their attempts to subvert the Constitution de- 
feated. So that the British Parliament was now 
enabled to maintain the Constitution on the solid 
basis of English freedom and security, and by de- 
grees to abolish that system of e chen $0. 
EOF > as 1 5 the ROWE 1 
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| . oY 9 ut learned e in answering e founded on Nen 
and distrust, to his proposals for an application to Parliament, spiritedly 
_  cbgerves, © In this 'way of hinting dangers, without givipg any expla- 
nation, there is a mystery difficult to be unravelled. What reason is there 
to distrust the wisdom of Parliament ? Is it because, after the Rebellion 
£745, they abolished the heritable jurisdictions, and gave Scotland 
1 52z000l.. Sterling for them? - Is it; because they took a ay the ward 


holdings, and allowed the casvalties to be purchased for a price?” 


y 


See Considerations concerning a Proposal for dividing the Court 0 


of Session into Classes or aun * 119. 
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Tn e of the 4k Article! is ae 

That all the subjects of the united Kingdom of 

1 Great Britain shall, from and after the Union, ; 

have full freedom and i intercourse of trade and na- 
vigation to and from any port or place within the 
said united kingdom, and the dominiions and plan- | 
tations thereunto belonging; and that there be a 

communication of all other rights, privileges and 
advantages which do or may belong to the subjects 

of either kingdom, except where it is 1 


expresaly . in these Articles.“ 


0 » 


"Taz tle 3 i this At has been : 
- zufficiently demonstrated by the subsequent im- 
provement in tlie trade and commerce of Scotland 


and though this and tlie following commercial re- 


| gulations were' not. only slighted, but severcly re- 5 


probated by the O pposition at the time, we can 
now look at them as the source of the immense 


wealth which has, through the charinel of industry, 
been poured into that country. Tas equalization | 


of trade, by opening a communication of © allow- 
ances, encouragements, and drawbacks,” necessa- 
rily provided that the same prohibitions, re- 
trictions, and regulations of trade,” * should affect 

the whole; and also drew along with it an equa- 


ty of taxes, especially of those affecting the com- 
modities of mutual traffic. The Excise and other 


duties were therefore err to Scotland, and the 
8 F 


[ FF Article 6. 


4 


ä Mot aun \ JUDICIAL 


proportion 229 8 fee Hog because 
some of the Uuties thus extended, had been im- 
posed, in otder to pay off separate debts contracted 
by England, an equivalent i in money was settled 
in favour of Scotland, in lieu of irs contribution 
towards those debts; and that the benefits to ac- 
erue from all these Articles might be substantially 
equal, it became also necessary, “ that the laws 
concerning the regulation of trade, customs, and 
zuch excises to which Scotland is, by virtue of this 
Treaty, to be liable, be the same in Scotland, from. 
and after the Union, as in England.” OY 


The 8 of = Article i is evident. 18 d it 
is necessarily attached to the transaction, and con- 
sequential to the 4th Article; for it is impossible 
the balance of trade can be preserved, were not the 
laws for the regulation of commerce placed exactly 
on the same footing in both branches of the king- 
dom. The law of England is here adopted for the 
regulation of trade, as from the commercial experi- 
. ence of that kingdom, and dissolution of the feu- 
dal system (whereby lands were become the subject 

of merchandize) and from the great encoyragement 

given to mercantile transactions, it is better calcu- 

lated for the general regulation of trade, than the 

law of a country in which the landed property was 
under the strong fetters of feudal tenutes and en- 

fails , where commerce was in its infancy ; and. 

„„ 5 where 
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where the municipal laws were in every respect in- 
sufficient for the purposes of general regulation. 
And lucky had it been for Scotland, if this Article 
had been carried into execution: its effect was lost 
by not being understood. The law of England, 
and that of Persia, were equally unknown; nor did 
the Judges and Lawyers of Scotland take any 
means to supply their defect of this knowledge : 
but instead of adopting the laws of England 
in commercial matters, they continued to apply 
te rules of their own system, built on the prin- 
ciples of the feudal law. And thus the great 
object of this very material Article of the Treaty 
was defeated. For if we suppose, what has indeed 
frequently happened, 'that an Englishman, having 
given credit to a Scotchman, finds it necessary to 
zue him in the Courts of Scotland, and does not 
meet with that just and expeditious mode of pro- 
ceeding he is accustomed to at home hen per- 
haps at an enormous expence and considerable time 
lost, he obtains : a judgment, but finds no personal * 
property, though a good entailed estate in land, in 
possess ion of the defendant, which he holds in de- 
fiance of his cteditors, what must he think of this 
freedom and intercourse of trade, and of the u union on | 
of awe Jor' its . 9 ; 
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CHAP. VI 


The retrospefiive. view 3 Oba: 
_ wations on the 18th Article of ard the 
Bret Laws 15 Scotland. 


Ir we turm our 8 ma 5 STE Laws of 
Scotland, we shall find that though of late they 
have received considerable anden * PTE ” 


terest in opposition to the lawyers, this. matter r will | 
appear in a very clear point of view; and as it is 
not an unimportant object of convideration, I will | 
treat 10 with some aention. 


3 the 91 he FI 1 8 
occurred, and the term bankrupt and insolvent had 
been so little understood, as legal definitions, that 
| they are often promiscuously used, and applied to 
persons not in trade as well as. to traders, The in- 
troduction of commerce soon evinced the necessity 
of new provisions being made; and the Judges of 
the Court of Session, after misapprehending the 
meaningof the. ach, 6th, and 8th Artieles of Union, 
or PE nn of the en thereby provided, 
* ö 


e it proper, without any en ts thi 
Legislature, by their own authority alone, to in- 
troduce new statutes for the regulation of this im- 
en benen of the nen law. St. 


III not enumerate all the Acts of Sedefurit 
which appear on record, as the sdundness of the 
policy of them is now given up. Indeed the dis. 
advantages which creditors laboured under, from 
the delay, expence, and many niceties attending 
the recovery of debts out of heritable property, 
and the preference $0 easily established by prior 
attachments, were a dead weight on the wheels f 

commerce; and, however strange it may appear; 


it is a certain fact, that before the year 1772 un 5 


the first Scottish Bankrupt Act was passed) an 
equality in the distribution of a bankrupt's estate 
| was unknown, and i it was proved by daily expert 
ence to be possible for one creditor, a friend or 
neighbour of the bankrupt, to carry off the whole 
of the estate, not leaving a Shilling for payment of 
the others. Creditors not in the secret, or at's 
| distance, especially if in England, by experience 
gtew cautious in their future commercial transac- 
tions with Scotchmen, and thus the free intercourse 
of trade 1 wh are. _ been ce. 
| verely checked. | 


| Not was the mancr mended where tho bank 
| mY . 


rupt was disposed to act in the most upright man- 


ner, by a total surrender before the commence- 
ment of legal proceedings, or before any partial pre- 


ference had been acquired by his creditors; for, 


should any one creditor (and a peevish creditor 


might often be found) have refused to accede, all 


the creditors must have betaken themselves to legal 


measures, in order to secure a par! passu right: 


arrestments, poindings, multiplepoindings, forth- 


comings, and the whole other train of legal artillery 


were set to work to tear in pieces the personal estate, 
and the heritable property was as effectually destroy- 


ed by. the expence of inhibitions, REIN; 


* + 


mails and z eee and Ae 0. ee”? | 
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Is Wache view, that system was el perni- 
cious. Although the unfortunate debtor should 
have conducted himself in the most upright man- 
ner, surrendered effects nearly sufficient to pay his 
debts, and even passed the ordeal of Cessio Bonorum, 
he could not attempt to use any means for his fu- 


ture subsistence; for if at any time afterwards he 


Should have been possessed of twenty shillings, his 


former debts would stand against him, and before 


either himself, or the community could have been 
benefited by his industry, not only must the full 
principal sum of his former debts, with interest at 
five per cent. but the great load of expence, occa- 


by the 8 of a vingle, and perhaps 


3 # 


Py ; trifling : 


No \reiflig creditor, be Sul off.. This last obstacle 


concerning the Cessio Bonorum, is still what few 


have ability or resolution to conquer; the hands of 
the bank rupt are thereby tied up from being used 


for his own support; and the public not only lose 


the benefit of his industry, but are frequently ur- 5 


dened wr the e of his een 1 


1 ms 


; Sad whose an was more on the 


quickness of the return of their money, than the 
greatness of their profits, the system of Bankrupt 
Laws adopted in Scotland was not less ruinous. 


Men in trade are often so linked together, that the 


bankruptcy of one involves many, and the speedy 


payment, even of a small dividend, sometimes 


saves from bankruptcy the dependant creditor. 


But the expectation of a distribution is at best dis- 
nn and 1 Walen oaks inthe In gul ph. ; 


In the. year 1772, a temporary and ets | 
4 was as passed for ew yh che payment of the 


jr op Sn Ws creditors 
, 6G 5 : 3 = - : g n 5 
* The Action of Cestio Bonorum is brought by a Prisoner for Civil 


| Debts, in which his Creditors are made Defendants, to compel them to 
accept of an assignment of his estate, real and personal; whereupon he i is 


det at liberty. But, * a disposition granted on a Cessio Bonorum, | is merely 
in farther security to the Creditors, not in satisfaction, or in zolutum of 
| the debts, If therefore the Debtor shall acquire any estate after libera- 
- tion, such estate may be attached by his Creditors, as if there had om | 


W in xo far dane his subsistence.” 
, . 
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peditious; the salutary effects of which were in- 
tantaneously proved. But still the invidious dis- 
tinction between real and personal property, found- 


| ed on feudal principles, was kept up; the former 
Was excepted, and the latter only fell under the 
operation of the Act. Partial and imperfect, 
| however, as this law was, the justice and benefits 


accruing from it were so striking, that the trading 


interest of Scotland joined in an unanimous appli- 
cation to Parliament for a renewal of it, with such 


improvements as experience had pointed out to be 
necessary; and among others, that the real, as well 
as personal estate of the bankrupt should be com- 

prehended i in the division. This was, indeed, op- 
posed by the landed interest and the Lawyers, but 
after a struggle of two years, the traders succeeded; 

and the stat. 20 Geo, III. was passed, which, though 


liable to many objections, on account of prolixity 


and inaccuracy, as well as the expence accompany- 
ing an unnecessary multiplicity of legal proceed - 
ings, has been attended with considerable commer- 
cial benefits. 


1 
Wrraobr e ee 8 let e recur to 


the position formerly stated; and were it not for | 
| the Acts of the 12th and. 20th, of his Majesty, * 


should argue, that, as the Law of England i is pro-. 
vided for the fle of Tame! in general, every 


branch 


| antient customs, natural to che! 


branch ef Commercial transaction eee by the 
AI th Artiele of the Union, be governed by it; and 
that the division of the estates of bankrupts, being 
a most important article of trade, striking at the 
root of our commercial interest, ought to be ss 
governed. The Legislature, however; having en- 
acted subsequent rules, it may be contended, that 

the prior Articles of Union are so far altered by the _ 
posterior statutes. A total repeal of the present 
Bankrupt Act, and an implicit and unconditional 

adoption of the English Bankrupt Laws, is, how- 

ever, a matter by no means unworthy of the con- 
sideration of the traders of Scotland; and indeed, 
a general application of these Laws, in all matters 
of trade and commerce, is, for tho interest of _ 5 
e gene to e 1 | 


85 agree in opinion h what W Aube 55 
m proposal I shall afterwards consider more 
minutely, that nothing is more true, than that 1 
all innovations upon. antient systems ought to be 

watched with the utmost jealousy, as they often 
produce unforeseen evils, greater perhaps than 
those they are intended to remedy. A veneration for 
ates an additional obligation with them, from 
which, if they are once set loose, it is oft times a 
difficult task to reduce them to system, and to keep 
them in it. Bat u che other hand, it must be 


admitted, 
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admitted, that if societies of men are to be confined 
For ever to travel in the track of antient consue- 
rude, it would be a bar to all: manner of i e | 


3 
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1 tin of able ah an "VER attach- 
ment to laws familiar in practice, serve, no doubt, 
to root a system, so established, strongly in the 
affections; but while one branch of the united na- 
tion is governed by one system, and the other by 
another, each continuing to adhere to their antient 
customs; while the Law of Contracts and of Evi- 
| dence are different, nay contradictory, the com- 
- munication of trade must be slow, partial, and in- 
cumbered with those jealousies which naturally 
attend a want of confidence; the seeds of discord 
are kept alive, and that animosity which naturally 
zubsisted between them while enemies, still unna- 
turally prevails among them when friends. What- 
ever, therefore, may be the partiality of the Scots 
in favour of their on system, it cannot surely de- 
tract from their reputation, to adopt a code of 
laws peculiarly adapted to the united Constitution, 
having a long track of experience for its recom- 
mendation, and built on the accumulated wisdom 
of ages; instead of a system evidently ruinous to 
our public and private inte rests. Our connections 
% mie 
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commercial interest. It must, therefore, be un- 
natural to suppose, that different, nay contradic- 
tory rules of government can, with equal justice, 
impartiality, or success, be adopted for the pre- 
servation of our rights, or the extension of our 
t 077 on. 729 


jy - Hawa wii strongly I may be inclined to enforce 


this proposition, I do not think it necessary to 
argue on it. The fact is indisputable, the infe- 


rence evident: I hope, therefore, my countrymen . 
will view this matter in its true light, and, laying 
aside prejudice, unite their endeavours to place 
this'] important branch of the law of Scotland on 


such a basis as may be most conducive to their 
interest, as the branch of a great commercial nation. 
I am far from wishing to unhinge the fundamental 


principles of the British Constitution; but while 
we resist innovation and incroachment on the gene- 
ral plan of Government, let us not refuse to admit 
those alterations and improvements which serve not 


only to beautify, but to preserve and protect it. 
The defects of the Scottish Bankrupt Laws are 
notoriously great; their Lawyers have admitted 
_ the fact, and the Legislature recognized it in the 


7 itrongest terms, as appears from the preamble of 


ee eee eee 


are now the same, as subjects of one government, 
professing one religion, having one political and 
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* Whereas by the laws now subsisting in that part 
of Great Britain called Scotland, the personal 
estates of such debtors as become insolvent, are 
generally carried off by the diligences of arrestment 
and poinding, executed by a few creditors, who, 
from the nearness of their residence to, and con- 
nection with such debtors, get the earliest notice 
of the insolvency, to the great prejudice of cre- 
ditors more remote and unconnected, and to the 
disappointment of that equality which ought to 
take place in the distribution of the estates of in- 
solvent debtors among their creditors: therefore, 
to remedy such injustice and inequality in time 
coming, and to render the payment of the eredi- 
tors of insolvent debtors more equal and expe- 
ditious, be it enacted, &c. It may indeed be a 
question, whether ot not the regulations of this 
and the subsequent statute come up to the pre- 
amble; nor shall I now enter into that conside- 
ration. The Act is evidently drawn by a Scottish 
Lawyer, and clearly proves all I now contend for, 
that the reservation of the Scottisb SE: 6 re- 
| ber of aig: OPIN and 0 


1 tans the Comment Law of 

a eee eee a similar situation, and 

that Article of the Union, which was intended for 

the benefit of the kingdom, hath been totally lost, 
from che way in which it has been explained. 
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The 18th Article of Union MPO 3 


Fnitions of 7 Law 10 n and bee een 
ee, 


Tax: next wi of tho-a8th: Avia 8 
that all other laws (meaning all laws except thoss 
concerning the regulation of trade) in use within 
the kingdom of Scotland, do, after the Union and 
 notwithstanding thereof, remain in the same force 
as before. This proposition for —_— the 
zeparate municipal laws of e originated 
with the Scottih Commissioners, eee seem to 
have been afraid of deviating n the Resolution 
of the Scottish Parliament; or perhaps from a fond 
partiality in favour of a code under the influenee : 
of which they had been educated; or, not less 
probably, from themselves being Feudal Lords, 
interested in the support of their native aristocracy. 
The English Commissioners, on the other hand, 
were aware of the ferment into which this point had 
thrown not only the Parliament of Scotland, but 

the nation at large, and fearing that an objection to 
it might undo the whole, readily assented, with 
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these exceptions :—1st, Of laws- contrary to, or 
inconsistent with the Treaty. 2dly, That the laws 
so reserved should be alterable by the Parliament 
of Great Britain. And 3dly, That the laws which 
| concern public right, policy, and civil govern- 
ment, nay be made the same throughout the whole 
united kingdom; but that no alteration be made in 
the laws which concern private right, except for 
the evident NOR of _ subject. 1 


A 1 L not enter into any comparative detail of 
the separate systems of English and Scottish law. 
But supposing them to be equally well calculated 
for the regulation of the kingdom, the soundness 
of the policy of this Article, which, in a Treaty 
for the union of kingdoms under one government, 
stipulates a disjunction of laws, may justly be doubt- 
ed. While both branches of the kingdom are go- 
verned by © one Sovereign, and represented by one 
and the same Parliament; 2while all the subjects of 
the united kingdom of Great Britain have full free- 
dom and intercourse of trade and navigation to 
and from any port or place within the said united 
kingdom, and dominions and plantations thereunto 
belonging; and while there is a communication of 
all other rights, privileges, and advantages which do 
or may belong to the subjects of either kingdom, 
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the exception of geparate laws, which, to the injury 
ol both nations, operate in a different, nay contra- 
dictory manner, must strike at the root and princi- 
ple of an Union, having for its object the incorpo- 
rating and consolidating two kingdoms and two 
nations into one, and tend only to keep alive those 
jealousies, which, for the interest of both, should 
be buried in oblivion. The laws of public policy, 
and those of private right, both flow from the 
zame source, and are founded on the same prin- 
ciples; for the rights of the individual once as- 
certained, the rights of the public, being those of 
every individual, must be fixed by the same eri- 
terion; they are therefore so closely blended and 
incorporated together, that it is impossible the 
system of legislation can be complete, while a dif- 
ference between them subsists: and the conse- 
quence is, that they must be found clashing to- 
gether, and not only involving in difficulties, but 
opposing and defeating each other. In short, the 
fabric of the Constitution may be compared to a 
machine which, unless the separate parts are ex- 
actly fitted to each other, must appear not only 
distorted and irregular, but prove insuſßeient to 
answer the W For which it is intended. 


To. neee the Fey opaeen;: yrs preserve 1 
the power and jurisdiction of the Chieftains over: 
the nei and liberties or: 5 e must have 
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been the evident objects of this Article, however 


masked under the specious pretence of securing 


their national privileges. Lucky had it been for 


opposed it, anck deen successful in On unicati ing 4 


to the people of that e be ee those equal laws _ 


settle rules of practi 
been matured by the united un Bey experi- 


ence of ages, and che steady efforts of x free peo- 


ple, instead of those oppressive and arbitrary rules 
established in Scotland and adopted in her Courts. 
It will not therefore, such being my opinion, be 


wondered at, that I should not pronounce the ame 


_ this Article; and if we attend for a moment to the 
leading principles of law, as laid down by the 


an opinion as to the policy of these rules, and how 
far they ought to be adopted in a free government. 
Indeec eee of che term bene 
e lee N ; 


Tas Katie 1 8 Ane won whine 4 aiſle 
af del conduc precibed by tho ane pore 
| hibiring what is wrong. era, not a tran- 


dient or sudden order of a gpperior, but a perma- 
nent, uniform, and universal regulation; it is 
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vice, and from a oompact or agreement, because 


the necessity of our obedienee to the law neithen 
depends on our approbation of ir, nor on a'specifis - 
promise of submission. adly, Ir is called a rules 
of civil conduct, to distinguish it from the law" o 
gature, which is a rule of moral conduct; and it 
is called a rule presoribed, from its being published 
or made known to those whose conduct it is to 


affect. Farther, it is a rule of civil conduct pre- 


seribed by the Supreme Power in a State. For legis- ; 
lation being the greatest act of superiority that can 


be exercised, it is essentially necessary that it be 


made by the supreme power. And lastly, it is a 
rule so prescribed, commanding what” is tight, at 
probibiting-what is wrong, the boundaries of which: 


being once established, it also becomes the busi- 
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the Scottish Lawyers, who, following the rule of: 


the civil law, quod principi placet legis habet vigo- 
rem, have attributed this legislative power” to the 


in his In- 


King alone 5 Sir George 


ness of the law to enforce hose Wee e _— | 
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on ehe hand; 15 us ; rurn to das di 


stitute of the Lawof Scotland, *defines the legislative <4 


1 


power to be «the „ King $ . prevogative; 1 end Wie. a 
wards in defining that prerogative * he says, « the 
King! is the author and fountain of all power, and 


is an ABSOLUTE: PRINCE, having as much power as 
any King or Potentate whatsGever, deriving his 
power from God Almighty alone, and so not from 


the People. The special privileges that he has, are 
called his Prerogative Royal; such as, that he only 


can make peace or war, call Parliaments, Conven- 


tions, Convocations of the Clergy, MAKE LAws, &c.“ 


This doctrine has been uniformly copied by all the 


Lawyers who have written on the subject since 
the Union, and Mr. Erskine, the last Author we 


| have, who published so lately as the year 1757 


in the first line of his octavo Institute, defines 
law to be, the command of a Sovereign containing 
a common rule of life for his subjects.“ This 


expression is indeed softened in the folio edition 


publised after the Author's death. By. à sove- 


reign (it is there said) is understood: a supreme 
| aa Kerber; it in the hands . one, or f 
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given to the King, and the rule of law entirely in his 


. will. But in England, though the King is recog- 


niaed as a branch of the if 


:gislature, and a negative 


8. I. dit. 3. 6. 4. 


is Pe FI im! in the making of laws, he has not 
any power, by his own authority, to enact a statute, 


or to alter one when made. And chough i it is not - 


my wish to enter into a nice criticism on words, it 
must be obvious, that the Scottish Lawyers have 
confounded the prerogative of the sovereign with 
the authority of the legislature. To ascribe to the 
Eing alone, legislative power, is inconsistent with 
the principles of the Union, and contradictory to 
the rules of the British Constitution even as now 
| ettled in respect of Scotland. Further, this doe- 
trine of the Scottish Lawyers is not only unconsti- 
tutional; but inconsistent; for if the King is pos- 
bLessed of absolute authority, and has the sole power 
of making laws, in what manner is the following 
doctrine laid down by them to be understood: Sir 
8. Mackenzie says, © our written law comprehends | 
the Acts of Sederunt, which are statutes made by 
the Lords of Session, by virtue of a particular 
A of Parliament.” * And Mr. Erskine following 15 
him, also ranks Acts of Sederunt among the written 
laws of Scotland. It is however added, that 
these are not indeed laws in the strict sense of 
the word, because they are not enacted by the 
zupreme power, but their obligatory force is as 
strong as if they had the express sanction of Par- 
Hament ; for the Cour vof Session have a | delegated 
5 power 
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power from the Parliament, to make such statutes 


3 proper for the ordering of process 
and expediting of Justice. But it must be ac- 
knowledged, chat many Acts of Sederunt have been 
made on matters of right, which, without any aid 
from the authority of Parliament, the Nation hath 
acquiesced in universally. Such Acts import no more 
than a public notification of what the Judges ap- 
prehend to be the Law of Scotland, which there- 
fore they are to observe for the future as a rule of 
Judgment; and he adds, that where an Act of Se. 
derunt is confirmed by an inveterate custom and ac - 
quiescence of the community, such custom consti- 
| 0 
| W word.” * 


Tis legal effoct of Judicial Aecisions, i in ascer- 
taining those customs or maxims of which the un- 
written law is composed, and determining the'vali- 

| dity of them, appears to me to be confined to such 
particular cases as may be brought before the 
Courts between party and party; and that it is not 
the province of ] udges to take up abstract points, 
and give their opinions to establish them as law, 
without statute, and without precedent. However 
proper therefore it may be, to admit judicial de- 
eisions to be evider ce of the actual existence of a 
legal 
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1 custom 5 they cannot be admitted as creative 
of the law, or to authorize what has not already 
been established as a constituent part of our un- 
written law. And to give to this Court of Session 
legislative powers, and to its decrees the effect of 
written positive laws, is carrying the doctrine to 
the most extravagant pitch. Acts of Sederunt 


are neither the command of a Sovereign, nor of 


the supreme power of the State; $0 that, according 
to the Author's own definition, they are not laws, 
and taking the passage as it stands, it appears to 
be a compound of the grossest absurdities.—1st, 


| the law (says he,) consists of Acts of Sederunt— | 
2dly, these Acts of Sederunt are no! laws, but their 


obligatory force is as strong as if they had the ex- 
press sanction of Parliament—3dly, they are only 
the apprehension of the Judges, and a declaration of 
the law—and, 4thly, inveterate custom gives them 


| legal authority. To reconcile these positions is in- 
posible; that they can be laws and not laws, and 
if they are not laws, that they can have the force 


of laws, are contradictions in the extreme. Nor 
is the matter mended, by calling them the appre- 


hensions, or declaratory opinions of the Judges. 1 - 
ind myself therefore under the necessity of contra» - 


dicting these propositions; and in the first place, I 


contend, that Acts of Sederunt are not in any hape 


= part of the Law of Scotland, because the Court 
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Representation go hand in hand, and by the united 


wisdom of the three estates, King, Lords and Com- 
mons alone, can laws be made; but by this doc- 


trine legislation is conferred, without controul or 


representation, and the judicial pomet is ew 
nen to . ee, e I8n 


lhe. reason axxigned * the Lawyers, b. to wit, 
e That the Court of Session has a delegated power 
from. the Parliament to make statutes, is not only 
false, but illegal and unconstitutional. The autho- 
rity, cited in support of it is the Statute of 1540, 


ch. 93, which gives to the Court power to make 


such Acts, Statutes, and Ordinances, as they hall 


think expedient, for ordering of process and hasty ex- 


pedition of justice.” Bur. how far these words war- 


rant the enactment of Acts of Sederunt in matters 
| of right, without the aid of- Parliament, or justify 


those innumerable instances of arbitrary power to 
be afterwards taken notice of, exercised by that 


Court, may be left without argument. Even sup - 


posing the words of the ratification to be as broad 
as possible, and that the Parliament in truth had 


! given to this Court ample and complete legislative 


powers, I should then not only dispute the right 
of the Court to exercise, but of the Legislature to 


| delegate them, and without hesitation pronounce | 
the whole to beyoid, "The trust need in Par- 


liament 
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liament is personal, and cannot be delegated, it be- 
ing a maxim admitted even in the law of Scotland, 
guod delegutus non potest delegare; particularly such 
delegation cannot be made to Courts of Justice, 
hose duty and office it is, not to make the law, 
but to decide upon it as already established. Our 
Constitution has, for wise purposes, separated the 
legislative, judicial, and executive powers. In 
Parliament the right of making laws only is vest- 
ed, and by denying to them the power of executing 
 those. laws, ambition is checked, and their views 
confined. to the principle; so that they are not 
tempted to the enactment of arbitrary and oppres- 5 
sive regulations for private purposes, which they 
cannot carry into execution. For the same reason, 
Courts of Justice not being interested i in the law it - 
self, but only in deciding upon it, will be the 
more strictly impartial; and the Executive Power, 
not being connected with either, is perhaps least 
of all concerned. Thus, by the action of these 
three on each other as mutual checks, the balance 
1s preserved, and the rights of the people Secured 
from invasion, which must be the necessary con- 8 
equence of the legislative, judicial, and executive e 
powers being lodged in the same hands. Indeed, 1 
were any two of them joined together, the third 
must fall. For instance, were the Judicial power 
Joined with the executive, this union would soon 
W an overbalance for the legislative. And „ 
Rs ä 5 
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ally removes all judicial power from the hands of 
the King's Privy Council, who, as was then evi- 
dent from recent instances ) 5 mig ht soon be inclined 
to pronounce that for law which was most agree- 


able to the King or his officers. If, therefore, che 


Court of Session has not and cannot have power to 
make laws, it follows, chat it has not power te 
pass Declaratory\ Acts, or, as Mr. Erskine calls 
them, Public Notifications of their Apprehensions 


of the Law. The daw is beyond their reach. If 
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Au. Erskine, is, that where an Act of Sederunt 
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s confirmed by an inveterate custom and acquies. 
_ ence of the community, such oustem censritutes 


Jaw of itself, in the most proper acceptation of the 


word. But though the judicial decisions may be 


admitted as evidence of a custom already in exis- 
26nce, they cannot create a custom, such "creation 


being absolutely destructive of it, and by ascer- 


ent, takes away 


che essential requizite, that che custom shell have 


deserves farther congideration,—* Custom, sas 
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lawgiver with written law, hath the same effect; 
hende, as one statute may be explained by another, 
it may be also explained by the uniform e 

8 of eke ang for wi 5 

. ao; AS —— may Seeed er drivgind 
from a prior statute, so a posterior custom may 
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, & as it is equally founded in the will of 'the- 
he, as it is equally | in| | 


dap custom * 


repeal or derogate from a prior statute, even though 


that prior statute shoulf contain a ddause forbid- 


ding all usages that might tend to weaken it; for 
che contrary immemorial custom sufficiently pre- 
dumes the will of the community to alter the la 
in all its causes, and Particularly in chat which was 


intended to secure it from alteration ; and this pre- 


| wad will of the e wage Fe as 


ves 4 la 1 
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e away by a contrary custotn; but every 


custom contrary to law is bad, and therefore no 

| cuſtom. 2dly, the Author carries his position far- 

__ ther; for the comends,” e that a posterior custom 
may repeal or de 1 


a prior sratute R 


doctrine unconstitutional and absurd. To set W 


one custom against another 18 ridievlous; 5 for two 
customs inconsistent with each other t exist 


at the same time. But to set up a custom against 


. a statute, is the most illegal and absurd proposition 
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that can be attempted. It is totally destructive of 
the hypothesis of the absolute power of the Crown 
as the maker of laws, which, Sir George Macken- 
Zie says, is not derived from the people; for it is 
putting the legislative power under the controul of 
the people. It is equally destructive of the prin- 
ciples of the British Constituriqn, which acknow- 
ledges all power to be derived from the people; 
for even supposing with Mr. Locke, “ that there 
remains still. inherent in the people a supreme 
power to remove or alter the Legislature, where 
they find the legislative power act contrary to the 

trust reposed; yet this doctrine does not go the 
length of allowing to the people so far a power over 
the law, as to chuse which statute shall be obeyed, 
and which not. And we cannot adopt or argue le- 
gally under the present Government, from even this 
conclusion of Mr. Locke, far less from that of Mr. 
Erskine ; for the devolution of power to the people 
at large, includes in it a dissolution of the present 
form of Government. So long, therefore, as the 
British Constitution lasts, we may venture to aſfirm, 


that the power of Parliament is absolute and with- 


dut controul, and that no contrary aig can dero- 
$1 gate Ty its cel on | 
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Farther Wa ITE on the 18th Article of Union, 
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= necessary consequence of a reservation 1of the 
separate laws, according to the provisions of the 
18th Article of the Treaty of Union, was, a reser- 
vation of the Court and Rules of Practice, in which 
their operation being understood, they were likely 


to be carried into effect. Accordingly, the next Ar» 


ticle is in these words: That the Court of Session, 
or College of Justice do, after the Union, and note | 
withstanding thereof, remain in all time coming 


within Scotland as it is now constituted by the laws | 


of that kingdom, and with the same authority and 
_ Privileges as before the Union; subject, neverthe- 
less, to such regulations for the better administra- 
tion of justice, as shall be made by the Parliament 
of Great Britain. —It is not my business to ar- 
raign the wisdom of those who planned the 1 insti- 
tution of this Court, Were the business of it con- 
ducted according to its Constitution, © by the laws f 
that kingdom,” it might perhaps vie with any other 
Court of Judicature in the world for splendour, and 
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the justice and regularity of its proceedings. Consi- 


dering the Law of Scotland as that of an independent 
kingdom, there may be little occasion for altering 


iũts rules. Nothing would be wanting but execution, 
and this will always be wanting, when statutes are 


to be controuled or executed by those only who 


have the power to violate them; for the assumed 


powers of the Judges, and the tedious and expensive 


rules of proceeding which have been introduced, 
contrary to the constitution of the Court and laws 

of the land, have marked, in the strongest man- 
ner, the impolicy and injustice of retaining them: 
and under colour of these separate laws, by the 


practice of this Court, not only are the rights of 
individuals infringed upon, but the prerogative of 
the Crown, and authority of the Legislature in- 


_ vaded ; the commercial interest of the Country 


destroyed, taxes and "yak pA, NP and the 
Public Revenue defrauded. 


f 1 HE impolicy of elegd System dune Sablisb- 


ed by the Union, soon appeared, and the nation at 


different times have not only passed laws for reme- 


dying the mischief, but voted large sums ſof money 
to relieve them from the bondage which they had 


thus kept themselves in. Upwards of 1 50,000]. J 
were voted for the purchase of the heritable juris- 


fictions, and every exertion has been made to give 


Justice to che een > the North. The 
e 32 | 1 1 
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ration of the Legislature and the pens of Philo- 


_ 5ophers and Lawyers, all of which have declared 


| the present mode to be highly improper, and par- 


in need of regulation. The mischie vous tendency 
of the present practice has been painted in striking 
colours, and attempts made towards an investiga- 


ticularly; that the Court of Session stands much 


The partiality however of these attempts, and their : 


not striking directly at the root of the evil, may in 
some measure be deemed the cause of their inef- 
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_ Fax unsettled state of Scotland during the eats | 
lier ages, prevents us from ascertaining with any | 
degree of certainty the most ancient rules of law 
e e RE eee 
d e ee, en e e Hy 
cartied away by the English; and it appears that 
after the Restoration 95 hogsheads of these reconds 
were ordered to be returned from England, 85 of 
which were lost at sea: four of the remaining ten 
vere about a hundred years afterwards opened, but 
producing little or nothing, either curious or use- = 


ful, the other six were allowed to remain in Statu io 


Pe a The law * therefore, 
ed Prior 1 


quo, not being thought worthy the trouble — 


1 Judges, they were allowed to ap point dep ati 
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ds reign of King James when the As 
of Parliament seem to have been collected in a 
regular course, affords very little information as to 
the Jurisprudence of the Country. 1 shall not, 
© therefore, on the present occasion go far back in 
the investigation of the subject. Thus far it may 
in general be observed. The FJusticiarius was ori- 


ginally the first in rank of the Judges. He had 
both an univetsal jurisdiction in civil and criminal 
Fe and, a privative or exclusive jurisdiction 


in cases on” Os AY 8 1 e fire 
mising 5 


: | From the den state of the country, 0 fn in 
the Highlands; it was found necessary to invest the 
| Lords and Chieftains with civil and criminal juris- 


_ diction over their tenants, because the power of 


those Chieftains was so great as to enable them to 


beard and awe the Crown, so that the process of the 
8 | King's Courts could not be executed without their 


consent. The Chieftains were appointed Sheriffs, 


Bailies, &c. not for their superior knowledge of the 


laws, but according to their power, measured by 
the extent of their domains and number of their 


vassals. This kind of jurisdiction, therefore, was 
not annexed to the life of the grantee, but in per- 
petuity to the land. In order, however, t 3 avoid 


the danger arising from the ignorance of these 


whom 
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whom they should be answerable, and their judg- 
ments were Hable to review in the Court held by 
the King and his Council, or as it is sometimes 
called, the Parliament, which consisted of the No- 
bility, dignified Clergy, the Barons and Frechold- 
ers attending the Court. And it also appears, that | 
Actions were, in the first instance, brought in this 
Supreme Court. The inconvenience arising both 
to the King and the Subjects, from the increase of 
= business of this Court of the King and Coun- 
eil, gave rise to a Court of Session, which was in- 
stituted by King James I. in the year 1425, the 
powers of which extended to the final deter- 
5 mination of all and sundry complaints, causes, and 
quarrels, which might have been determined by 
the King and his Council.“ At this time the 
| Clergy were the only learned men, and held the 
reins of legislative and judicial government, both _ 
as Judges and Lawyers in the Superior Courts. 
Many of the English laws had been introduced; | 
aud chat the rules of English practice were ob. 
served in the Courts, is evident, not only from : Si 
© the analogy of the process, but frequent occurs — 
5 rence of the technical terms of art in the Acts of 5 
Parliament, and writings of the Lawyers of that - 
age. The brieves made use of in Scotland are 
nearly copied from the English Officina Brevium, 
and the 2 parts of the brieve or writ for 
: dumm ning a defendant to appear in Counts were, 
| that 
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| The proceedings on these brieves by Juries also 


: confirm on aye. By them EN! o 


therefore, to the number of fourteen persons, half 


the parties, che name of the cause, and the date, 
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bs, alterations which were made in the Courts | 
from this time to the ins | 


Justice by King James V in the year 1 63a, 48 | 
they appear to be very trivial. The charter of its 


ation of the College of 


institution under the sign manual of the King, 


dated the 10th day of June, in the 19th-year of bis 


reign, states, that because our Severeign Lord 


is most.dexirous to have a permanent order of jus- 
| tice for. the uniuersal good of all his licges, and 
therefore intends to i institute a College of cunning, 


and wise men, both of spiritual and temporal I 


estate, for doing and administration of justice in 


all civil actions, and therefore thinks to, be chosen 
certain persons meet, convenient and qualified 


spiritual and half temporal, with a President, the 


which persons shall be authorised in this present 
* to sit and decide in ell * civil. 


In 


In che year 1534 che charter was confirmed by the 
Pope, and in 1540 ratified. by the Parliament. 
The Reformation took place in 1 560. But though 


this may have been an event of great importance 05 
a religious view, every improvement in the ju- 


cia | polity. was thereby lost. The sudden ba- 


nishment of the Clergy from the Courts of Justice, 


before the Laity had acquired sufficient knowledge 
of either the legal science or professional art, threw - 
the Courts into a state of anarchy and confusion; 
dence then received, has not to this day been re. 
covered. By this change of ede He pres : 
change both in our law and practice. The Canon 
| Lay, which abounds with niceties ad ele 
kunctions, was, by special statute, abrogated; and 
25 in ecclesiastical' government we laid aside the 
ict form and ceremonies of the Roman Church, 
and reared a structure of ecclesiastica 
out form, so the law shared eee fate. Special 
: pleading, which had b een introduced from the 
English, was laid aside; the practice of brieves 
discontinued, without any regular or settled form 
substituted i in its stead, every lawyer being left to 
chuse his own: course. In a diversity of opinions, 


> of the shock which the jurispru- 


polity with 


various. modes of proceeding have been adopted ; 


| some things have been regulated, but much is still 
2 : and the regulations of the Court, how-" 


JJ aside, Ss; 


plete, have been totally set 
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Jurisdiction both at law ar 
ed tothe Court of Sessions. The Judges, Wee 


Sine ide prices exubliahed, which cannot be 
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in equity might be 1 


soon began to carry their Power to che mort extrava- 
gant pitch. They contended, that as by the statute of 
1457, ch. 62, invitoring the antient Curt of Session, 
all causes were to .be utterly decided and deter- 
mined by that Court, without the remedy of ap- 
peal to the King or the Parliament; “ and as by 


the statute of 1537, ch. 39, their process, sen- 
tences, and deereets, shall have the same srength, 


force, and effect, as the decreets of the Lords of 
Session had in all times bygone,” therefore the 


right of appeal was by inference taken away; and 
we are told that, in the year 1674, an appeal hav- 
ing been presented to Parliament, the Court called 
the Appellant's Advocates before them, and requir- 


ed them to confess or deny whether they had ad- | 
vised their Client to institute the Appeal. * The 


y an Og FO” declined” to en the 


Wome 0 


: 


. 66 Stair's Inst. b. iv. tit. 1. 8. 22, 865 Wo &c—And another lu. 
| thor says, * Originally this Court also had a sovereign jurisdiction; 50 
that except where the Judges went beyond their proper jurisdiQion, their 


* decrees were gr 4 and withopt En to King and Parliament.” | 
| | 77 5 es Tord Swinton's n, 5. "6 
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question; on which the Court, without accusation, 
vuithout evidence or trial, and without any law for 

dteir authority, suspended them from the exercise 
of their office. But not contented with that, the 
Judges applied to the Privy Council, and obtained 
an order of that Board, whereby not only these ro. 
; Sutton Lawyers, but all the other Advocates who 
refused to recognize the 5upreme jurisdiction of this 
Court were, by the lump, banished twelve miles 
from Edinburgh, and the mediation of the King 
was found necessary to obtain their restoration, 
which was at last granted, on the condition of their 


dixclaiming che right of parties to appeal. His Ma- 
jesty and his Ministers, indeed, found this Court 


80 obsequious to their will, that they were willing 
to support it in a demand of jurisdiction which 
might occasionally be convenient; and we find the 
Judges readily embracing every opportunity of re- 
turning the compliment. The declaration of the 
estates of the kingdom of Scotland containing the 
claim of right, and the offer of the crown to their 
Majesties King William and Queen Mary, „re- 
cords, to the eternal disgrace of the Judges, that the 5 
opinions of the Lords of Session, in the two cases 
following, were contrary to law, viz. ist, that the 
concealing the demand. of a supply for a forfeited 0 
| F e not given, i is reason; and 2dly, | 


deo, th Moving of — Std Ty 
| 985 | ; 
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of treason or other men's actions, are guilty of 
son. —Ilt is, however, 


now to 


een only mentioned it to shew that this 
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Court, at a very early period, began i its encroach- 
ments on the liberty of the subject put 
ey were unsuccessful in retaining this 
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CHAP. x. 
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- court of equity, may and ought to proceed by 
| the rules of conscience in abating the rigour of the „ 
law.“ But this doctrine carries not only illegality | 

but absurdity on the face of it, and is the grand s0ource = 

from which the unbounded power of the Court has 
been derived, and the injustice of its proceedings has 
sprung; for by the looseness and generality of the 
expression, the Author seems to allow a remedial 
power over positive law, and go the Court has as- 
Sumed it - with what justice, or by what authority -— 
is yet to be inquired. Nor is there any line drawn be- i 
rween rules of law and of equity, and though thee 
two branches of jurisdiction ought to be pursued by = 
different rules of practice, they are so confounded 
together and intermixed, that there is not any dis- 
tinguishing rule between the practice of law and . 
the practice of equity. Law is lost in what is 
called equity, the principles of which last are © + _ 1 
* and W e 1 „ 1 
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a indeed it is called, the arbitrium ® or will of the 


Fudges, there not being any certain rules of equity 


laid down in the law books, or adopted by the 


Court. Such equity as this must therefore be 
uncertain and continually changing. What is equity 
with one Judge, is is iniquity with another; and this 


| day s majority on the Bench, may be the minority to- 
morrow. Hence the issue of the cause is uncertain, | 


5 and the judgments: are inconsistent and contradic- 


tory. Out of this equity a legal monster has sprung, : 


which has been fostered with so much care as at this 


day to be of a most formidable nature: I mean the 


noble officium of this Court, which has been cartied 
20 high as to give laws to the country. Parliamentary 
regulations have been set at defiance, and while the 
ink with which they are witten is hardly dry, Ads ve 
Sederunt or Rules of Court, containing essenti: 
contradictory regulations, are subsituted, and under 


* 


the authority of these Acts of ' Sederunt are taxes : 
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5 1 SHALL not, os” Whit oe FPS POR 


| [take up time in arguing on the absurdity and incon- 
sistency of allowing to the Court of Sebsion this 
unlin ited power over the law of the land, a power 
which has been med to forme AFL Law 
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PP LATE Aber in Sri this Court, says, 
| „ its jutisdiction is not only svPREME in Scotland 
over all causes civil and consistorial that is to say) 


causes of the nature of the ecclesiastical causes in 


England, with this amaxing difference, t that they | 


have a power to give a sentence of divorce, 7 equi- 


vualent to an At of Parliament, but has also a con- 
: siderable extent in criminal cases. And let me add, 
that it has acquired a kind of undefined arbitr, ary Ju- | 
Nb risdifion, called its nobile officium.” * The supr emacy ö ; 
of the jurisdiction of this Court I. have already - - 


taken notice of, and I shall only observe, that this 


doctrine appears to me the more strange, that it 
comes from the pen of a gentleman who is in the 
habits of calling in question the judgments, and con- 


equently the supremacy of that Court, in the House 


of Lords. 2dly, Mr. Boswell has not pointed out 
the ground or principle of this amazing difference 
between the Ecclesiastical Courts of England and - 
e or whence the power is derived, of giving 

a sentence of divorce equivalent to an Act of Farlia- 
ment. Both derive their jurisdiction from the same 
zource, and profess to be guided by the principles 
of the civil law. It might therefore have been eñ·— 


e irg ny 1 by Which the former is 
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eee 1», 
. fringe upon the Articles of Union, and introduce a mot pernicious Tano- 
vation, by diminiching the el of the Lords of e ee LE. 
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ö cribed; vo bares anda ole 
been pointed out. But in fact no such right ex- 


ists; and though the Court of Session may have 


assumed the power of giving decrees of divorce 
not only a mensa et thoro, but in cases of adultery 
4 vinculo matrimonii, every such decree is witra 
vires, and therefore void. A marriage lawfully 
entered into, though , voidable, is not annulled 
by. the commission of the crime; and though 
che Court may have power to separate the 0 
ties, yet the ext ary power of annulling 
this lawful: A is. properly vested in the egis- 
lature alone. 3 dly, As I shall have occasion after 
Wards to consider the criminal jurisdiction of this 


Court, I will leave it for the present, with observ · 


consistent with . p 


ing, that 1 think Mr. Boswell, Who has hoes 
many years past in the profession of the Law, not 
only as a Scottish Advocate, hut as an — 
rister, should have. Sang Hat oe: to aser be 
| erying criminal | causes. Tre Coure of Sedos, 
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e e * nag 66 « This Sas nies 
Act of Sederunt equivalent. 10 Laws and Att of 
Parliament, and are in force till they are recalled 
by the Parliament, which is seidom or never done, 
because the Lords of Session, in iament before 
che Union, were the proper interpreters of Acts of 
Parliament, who had a 1 in Parliament where 
chey sat, not as Judges, bard go their opinions 
to the Parliament in matters, when re- 
quired.” | ada: dhe tame. Avckor: (hy WA} 
. . a4, af The Acts of Sederunt are hs. 
_ ne with the Rules of 19 88785 in e bh 


aer 9 3 1 „ 
proper Counsellors of the State in legal questions, 1 
admit; but it doth not from thence follow, that 
they are Legislators; nor, because they were al- 
« lowed'to sit as Counsel to the Parliament, ate they 

to be deemed the Makers of the Laws enadted by 
the. erg of Parliament alone q and were the 
matter left doubtful, $0 as to leave room for infes 
e wn, reazons e bebe een clearly t 3 
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1 ik "5% 8 8 as ee were e 44. 
mitted to give 1 opinions when ns 
and were not Members of the Parliament, nor 
allowed to vote, it is clear they had not any 
legislative authority within that House, and con- 

sequently could not thereby acquire any out of 

it, when sitting as a Court of Justice to- interpret 
the Laws enacted by the Parliament. The Judges 
of England are at this day the Advisers of the 


House of Lords; but they have never yet attempt- 


ed to assume the smallest particle of legislative | 
power, nor has any lawyer of that kingdom thence | 
surmised that they possess it. This Mr. Cham- 
7 betlayne confesses; for, describing the English 
House of Lords, he says, (part i. b. ii. p. 89.) 
Upon other wooisacks sit the Judges, che King's 
Counsel at Law, and the Masters in Chancery. 
These being not Barons, have no suffrage in Par- 
2 and 1 sit to e 10 advice wha re- 
3 to the. 1 3 Ads of "Tre 
| ad Rules of Court, the Author is mistaken; Rules 
: | ither interlocutory orders between 
parties in particular causes, or generally, directing 
the made of proceeding in the Courts; but they 
never presume to regulate the rights of the People, 
or to interfere in matters proper for the discussion 
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« etna; and were hed to attempt it, not 
only would the Lawyers and the People be ready to 


resist the innovation, but the Parliament to chastise 


their imprudence. The ratification of these Acts 
of Sederunt, however, in Parliament shews, that 
without it they are not laws, and if that sanction 


is for a moment laid aside, they seem to be sue! 
stretches of legislative power as cannot be justi- 


_ fied, and which no Court of Justice in this coun- 


try, the Court of Session excepted, ever dared to 
exercise. An Act of Sederunt made on the 12th | 
1 nf July, 1620, will serve as a specimen of its 


arbitrary proceedings. It is intitled, “ Act a- 


gainst unlawful dispositions and alienations by 
bankrupts; and recites, „that the Lords of 
Council and Session understanding, by the grieyous 
and just complaints of many of his Majesty's good 


e that the fraud, malice, and falsehood of a 


number of dyvours and bankrupts i is become so | 
frequent and avowed, and hath already taken Such . 


Progress, to the overthrow of many honest men s 


fortunes and estates, that it is likely to dissolve 


trust, commerce, and faithful dealing amongst sub- 
* whereupon must ensue the ruin of the whole 


Pa e e a na those Bs not Ae 5 
eben e e 15 
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. for wee taken without it. 
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Vented and remedied, who by the . 
in lands and goods, and- e their aber of cen. 
science, credit, and honesty, drawing into their hands 
upon trust, the money, merchandize, and goods of 
well meaning and credulous persons, do no ways in- 
tend to repay the same, but either to live riotous- 
ly by wasting of other men's substance, or to en- 
rich thetnselves by that subtle stealth of true men's 
goods, and to withdraw themselves and their goods 
forth of this realm, to clude all execution of justice, 
and to that effect, and in manifest defraud of their 
ereditors, do make simulate and fraudful' aliena- 
tions, dispositions, and other securities of their lands, 
re versions, teinds, goods, actions, debts, and others 
belonging unto them, to their wives, children, Kin- 
men, allies, and other confident and interposed per- 
sons, without any true, lawful, or necessary cause, 
and without any just or true price imerveening in 
the said bargains, whereby their just creditors ard 
guteties are falsely and godlessly defrauded of all 
payment of their just debts, and many honest fami- 
nes likely to come to utter ruin; for remedy whereof 
the said Lords, according to the pozwer given unto them 
I bis Majesty and his most noble progenitors; to set 
dus orders for the administration of justice, mean- 
ing to follow and practise the good and commend- 
Able laws, civil and canon, made against fraudful 
alienations in prejudice of creditors, and against the 
| authors and e of such e n on 
„ | 5 | DAIN 
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Toter OF SCOTLAND. | 
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BAIN and DECLARE, that in all actions and causes 
depending or to be intended by any true ereditor, Heh 
for recovery, of his just debt or satisfaction of his 
| lawful action and right, they will decree a . | 
cern all alienations, dispositions, ausignations, 112 
translations whatsoever, made by the debtor, of 3 any 1 
of his lands, teinds, reversions, actions, debts, r 
goods whatsoever, to any conjunct or confident per- 
son, without true, just, and necessary causes, and RN 
Vithout a just price really paid, the same being done 
after the contracting of lawful debts from true cre- 
ditors to have been from the beginning, and to be 
in all time coming null and of no avail, force, * . 
effect, at the instance of the true and just credi 


by way of action, exception, or reply, without Pw 5 
ter declaration. And in case any of his Majesty s 
good subjects (no ways partakers of the said frauds) 
have lawfully purchased any of the said bankrupt's 
ands of goods by true bargains, for just and com- 
petent prices, or in satisfaction of their lawful. debt i 
from the interposed persons trusted by the said 
dy vours, in that ease the right lawfully acquired by 
him who is no ways partaker of the fraud, shall not- 
be annulled in manner aforesaid, bur the receiver: 
of the price of the said lands, goods, and others Þ— _ 
from the buyer, shall be holden; and obliged 8 
make the same forthooming to the behoof of the | 
bankrupt's true creditors, in payment of their lad 
ful debrs ; and it shall be sufficient probation of the 


bh r r 


fraud intended conn creditors, if they or 8 


1 


| of _— all —— 575 writ or b bach ef 
party receiver of any security from the dyvour 
[ ecken that the same was made without any 
true, just, and necessary cause, or without any true 
and competent price, or that the lands and goods 
| of the dyvour and bankrupt being sold by him 
who bought them from the said dyvour, the whole, 
or the most part of the price thereof was converted 
or to be converted to the bankrupr's profit and use; 
Providing always, that so much of the said lands, 
goods, or prices thereof, so trusted by bankrupts 
to interposed persons, as have been really paid 
or assigned by them to any of the bankrupt's 
law ful creditors, shall be allowed unto them, they 5 
making the rest forthcoming to the remanent cre- 
ditors who want their due payment. And if intime 
coming any of the said dyvours, or their interpo- 
sed partakers of their fraud, shall make any volun- 
the lawful and more timely diligence of another 
ereditor, having served inhibition or used horning, 
[ arrestment, comprising, or other lawful means, 
Aduly to affect the dyvour's lands or goods, or 
price mand to > his behoof, in that case the said 
' dyvour | or interposed person shall be holden _ 
to make na same amin to the creditor, 
| having used his first lawful diligence, who shall 
1 8 he" | penn to the « con mm who 


being posterior to him in diligence, hath ob- 
tained payment by partial favour of the debtor or 
if his interposed confident, and shall have good 8 
action to recover from the said ereditor that which 
was voluntarily paid in defraud of the pursuer's 5 
diligence. Finally, the Lords declare all such 
bankrupts and dyvours, and all interposed persons 
for covering or executing their frauds, and all others 
| who shall give counsel and wilful assistance unto 
the said bankrupts in the devising and practising 
of their said frauds and godless deceits, to the 
prejudice of their true creditors, shall be reputed 
and holden dishonest, false, and infamous persons, 
bete of all honours, dignities, benefices and 
offices, or to pass upon inquests or assizes, or to 
ov witness in ee or ene in ane times 


Ir is not my intention to enter into a particular 


discussion of the justice of this law, as the sub- 


sequent enactment of it in Parliament gives it + a 


legal force, without which it could not exist. 


The only observation I shall make is, that, as an 9 
Act of Sederunt, it was a most illegal, unwarranta- 
| ble, and arbitrary stretch of authority. It does not 

'even fall under the definition of delegated power | 
| assumed in the Act as *f e d unto ms by his - 
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donn e for eee fie justice, because 


But it was the mostbarefaced attack on the legislative 
Gong wake 12 __u * It settle _ 


e een severe and infamous 
pPunishments against the PORN _ ROT  - 


Tuoven this instance of the arbitrary W e 
the Court might be sufficient to prove the truth 
of my assertions and the necessity of a thorough 

_ it n be eee to _— 


2660 thus ch been 5 in ike as to gow dons 
to the country,” is sufficiently proved, as this 
| Att ef Selen a general law for the coun- 
_ try at large, and were it necessary, many 
instances of the legislative power of this Court 
ea * given. I hall, however confine myself 
instance in proof of each of my asser. 
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doewept of warning to be read in the parich kik 


- tenants and others to flit, and remove from lands, 


milns, fishings, and possessions whatsoever, shall be 


used in manner following ; that is to say, lawful 


warning being made any time within the year, forty 
. e N ag, rer per- 


| ground ofthe lands and a copy dlivered to the 


upon tha-gutes'or ene eee of 
the said lands, if any be, and thereafter the same 


whiete the lands lie, upon a Sabbath day, before 


non, in the time of preaching or prayers, and 2 


copy left and affixed upon the most patent door of 


che kirk forty days befote the term ; and if the party 


watned, in matinee doe, moves nor ar the 
Ih: 80 SooNh as oo did has wy Lords 
of Council, or to the Sheriff of the shire, or other 
_ Ordinary, having jurisdiction, shewing 
his precep! of warning, orderly executed and in- 
— TR eb eg dea v been 
1 or other r Ordinary ae 

aid, having jurisdictior 


or longer, at the will re of the pur- 
er ee oben. [omen temöre, 
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Qexivt, and cease, conform to the precept of wan  ' MM 


progeny Sheriffs, peace 1 Ord „ a 5 Oe 

ing jurisdiction, shall decree them to remove, de- r 

nt, and cease from the lands: and if they a | 1 
title to enjoy the l as, TS 5 ; : 

in thiat case the same Judge hall proceed and ' + = 

} to the law; ee 7 1 

- ficient 56rety to the warner then instantiy, thar if his | 1 


found relevant, be not sufh 
| verified: and proven by him, that the p 
and interest which the said warner, or any other 551 
ee has sustained or shall happen to „ 
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of the action against the violent waere 
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fenced Courts, all the lawful-fifreen: days imme. 
diately-after the feast of Trinity PER Tor doing 
of justice in the said causes, in the manner above 
specified. And if the Sheriffs, or Judges Ordinary, : 
having jurisdiction in manner aforesaid, and their 
Deputies, fail to be ready in granting of piraeopRi; 
and doing of justice for observing of this order, 
in chat case they shall pay to the party their hole 
mage, interest, and expences, without prejudice 
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15 the Lords, from the Judge Ordinary, except it 
be for deadly feud, or the Sheriff Principal, or the 

adge egal, be party, or the causes of the 
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regulations of een are ane 


| certain, and positive, and have not been altered or 


repealed by any subsequent law, the n 
sion have, in defiance of it, and in expres 00 ; 
_ diction to its rules, under the frivolous pretence of 
| hardsbips which never existed, or if they did, which 
it was not in their power to redress, introduced a 
practice not only different, but impos ing greater 
* on the x artics, from "the oat tedi- 


N 


| # >. F ; 15 t 2 {5 $5.15 3 * 
F 5 1 { . „ a . A 
, THT ITS Ousness, 
#5 4 4 — 1 
* . : 
ge 44. « K, * + # 


„ ptecision, it will be necessary to state the Act of - 


| FOIA ha Se chem. That th . 


may be enabled to decide on this with the greater 


Sederunt at length: Whereas the difficulties chat 


have occurred in actions of removing from lands, 
have been found to be highly prejudicial: to agri⸗ 


culture, and both to masters and tenants, in re- 


spspect that during the dependance of suchf actions, 
the lands are neglected and deteriorated by the de. 
fender, and the heritor's security fot his rent 
brought into danger, and tenants. are discou raged 
from entering into tacks, (leases) by the uncertainty 


\-: 0 their attaining to possession, and by their finding 


5 the subject of their tacx much deteriorate during 
_ © the dependance of the process af removing against 
the preceding. tenant, the. Lords of Council and 
Session, resolving to remedy this great evil, do 
make the following regulations, Frit, that where a 

- tenant. is bound by his tack. to remove without - 
warning, at the issue or determination of his tack, | 
it shall be lawful to the heritor, or other setter of 
the tack, upon such obligation to obtain letters 
of horning, and thereupon to charge che tenant 
with horning, forty days preceding the term of 
5 Whitsunday, in the year in which his tack is to de- 
termine, or forty days preceding any other. term 
of Whitsunday thereafter, and upon pr 
of such tack, and horning duly Wat to — 
8 W Sheriff. or Nee or . eiten « 
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. the aut v. e ee che unde le. they 
ate hereby authorized and required, within" six 
_Uays after the term of removal appointed by the 

| WY eject such tenant, and to deliver the pos - 
en en ee hae] or wage having right 
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(2 diy, Where the tenin | 
self to remove without warning, in such case is 
- hall be lawful to the heritor or other setter of the 
rack, in his option, either" fo ute the order preccribed 
by the” Aft of Parlianient made in the year 1555, 
intitled, A&anent the warning of Tenants,” and 
thereupon pursue a removing and ejeRtion, or 
Jo bring his gion of removing against the tenant 
| before the Judge Ordinary, and such action being 
Lulled before the Judge Ordinary at least forty days 
| hefore the term of W itsunday, shall be held az 
" to 55 1 executed in derm of the afore, | 


to ine” in che removing jo terms of bat 
Act, inthe same manner as if a warning had been 
_exccated in terms of the aforexaid Act of 
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| not intimated by an instrument, or where 


in whole or in part, to subte- 
ws, ck boring exceed x aforexaid, or where 5 
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| process of removing and decrees is, obtained, or 1 
where warning in terms of the Act 1588 is used 
| "grins: the principal or original tackemen, te 
ame shall be effectual against the astigpees gr W- 

tenants, one or more, and the action of removing 
against the principal or o tacksman, ani de- 
creet- of removing following thereon, hall be ef- 
fectual against such assignees and zubtenants as 
_ aforchaid, REN by: mieden of eject- 

ice to the 


1585 * 4thly, Where a tenant hath ite * his tack, 9 
two years rent to be in arrear, it shall _ 

be lawful to the Setter or heritor to declare the | 1 
iitaney before the udge : 
in a summary removing before him; and it shall 1 
be lawful to the Sheriff, or Steward, Deputies or 1 
their Substitutes, 10 find the irritancy incurred, and to 


Any, Where a tenant chall run in arrcar of one 9 1 
rent, or shall desert his possession, and 


leave it unlaboured at the usual time of ee : 1 ; ; : 
in these or either of these caxes i i shall be lawfulto e 
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Mala againstthe te dint bine me Judge Irdi- 
nary, who is hereby impowered and require to 
decern and ordain the tenant to find caution | 
Curety) for the arrears, and for payment of the 
rent for the five crops: following, or during the 
currency of the tack; if the tack is of shorter en- 
-durance than five years, within a certain time to be 
Aimited by the Judge, and failing thereof, to decern 
the tenant summarily to remove, and to eject him 
in the same manner as if the iack was determined. 
and the tenant legally ana ar 
raid Act 1555. | . 
4 Gthly, The Pn 3 05 1 
no Bill of Advocation or Suspension ® of a decreet 
or process of removing be passed otherwise than 
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by three Lords in time of vacation, and by the 


whole Lords in presence in time of Session; pro- 
vided always, that in vacation time, and when 
three Lords cannot be easily found, i it chall be law- 


ful t to the Lord Ordinary, upon such Bills of Sus: 
pension to grant ists 1 from time to time, as he 
Shall judge proper, to the end that the oomplainer 
; May. have access 0 present his Bill of Suspenzion to 


three Lords,. orto the Court. And they Heng ore 


| eee. 
ate. 
Fare ares 9 va e the judgment. | 
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. . obliged to find er ee d v une acm 1 
plement of what shall be decerned on the Advocation | e 
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or Suspension, upon —— efeof. 
for damage and expence, in case the ame shall * 
found due; and upon the complainer's failing 10 
15 find caution as aforesaid, such Bill of Advocarion'or 


in all removings, whether originally brbught before e 
this Court, or by Advocation or Suspension, they will * 
proceed, and determine the same summarily, with: „ 
out abiding the course of any roll; and e 
. this Act of Sederunt to be recorded | in en Ll 
=. mpg han u ene bann in the usual 1 
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the Court of Session have established different regu- 1 
lations for the same matter. The Act of Parliament 5 
. statutes and ordains, that in weit lime coming, us the 15 


ys Sue, however, redes A dispensation, „ 1 ] 
in as much as it provides, te that it shall be lawfol , _ 
to N e in his e either to use the order „ 
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a "Da xr thy hos A& of Pacliamiant-is. not 
thereby taken away, for parties are still at liberty to 
proceed under it, if they think proper. But this, 
instead of affording an excuse for the Act of Sede- 
runt, shews the sense the Court had of their own 
. authority : they dare not in positive terms repeal 
the AQ, but by a side wind, they give it a mortal 
stab; for who would venture to come into this 
Court with an Action framed on an Act of Parlia- 
ment, which the Judges of the land have solemn- 
ly declared to be inadequate for the purposes of 


Justice? Were a party to be. found hardy enough to 
make the attempt, it might be eagily foreseen that 


pect thus thrown gu their Act of Sederunt 
would not. mpch. bevel. Mii he © decpian. oy. 
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. welds 5 A 4 "ty a dire 
Ingle on the wisdom of the legislative power. It 
s in effect saying to Parliament, you are a parcel 
if fools, incapable of framing proper. laws; it is 
beneath our dignity to make any application ſo you 
for the amendment of them; our power is equal to 
yours, our wigdom a Is greater. We will therefore, 
3 or eclare your law to be im- 
2 and in its Stead make ral e 


rits of these two laws, and the e e A of | 
Parliament will be found deere, simple, and 
une xpens ive; those of the Act of Sederunt, multifa- 
nous, prolix, and expensive: so that if evew * 


and poliey of che new regulations may be miote 


than doub The Act of Parliament provides, 
chat in order tocompel a tenant to remove, a notice 
in writing shall be served on him forty days before 
che expiration of the term, and if he shall not © 
: give up the possession, his landlord or lessor may = 
apply to the Judges in a gummary way, and, on 
proving the notice, a summons shall be issued for 
| — cave: why. a writ of posxession 
should not be awarded. If he appears, and either 
pleads dilatory defences, or such à plea as requires 
delay, in order to ter nee be dae be 
vant of possession. In ease hisdeft ence iall . 
frivolous, and in order to prevent improper litiga- 
tion, it is enacted, that such causes shall not be fe? 
moved into the eee eee, _— N 
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e eee Ins mpg; e be 
impossible even to make out a case under this . 
which can justify the recital of the Act of Sederunt 
viz. that © difficulties have occurred, highly preju- 
| ee culture: nor if this (c great evil did 
actually exist, would the regulations of the Act of 
Sederunt operate in the least as a remedy. For 
instead of a simple notice, the process of horning 
is substituted, or, an action may be brought. 
That a horning and an action are notices, I admit, 
ben whether greater evils may be expected from the 
old legal mode or the new illegal mode of proceed- 
. JJ ˙ A | 
vuity to dene no indeed the great aer t 


4 8 e by Way of ramedying, think great evil, 
 (falsely alledged as the consequence of the parlia- 
mentary statute) a numberless train of greater evils 

| have been introduced by the usurped Act of Se. 


|  Gerune; and the Court, by admitting Ad vocations 


and Suspensions at discretion, (contrary to the ex- 
press enactment of the law) have entailed on the 
country all the mischiefs following a spirit of liti- 
” eee the and wise inten- 
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Wyo nd RPG the eter and spirit of it. By the” 
Ftatute of x 1597, c. 4246, intitled all ſeus may be 
decerned null for not payment of the duty, albeit 

no Prorisions be made thereanent in the infeft- 
ments, i it is enacted, that in case it shall Wu 125 
in time coming any vassal or feuar, holding lands 
in feu-farm of our Sovereign Lord, or of. any 
other superior immediately in fru: furm, to fail in 
3 cee his Artemis to our Soverss 5g : 


or to other e or ur barg 
power of him, by the space of two years, whole a 
together, that they should forfeit and lose their sad 
5 feu ol their said lands, conform to the Civil and 
Canon Law, sielike and in the same manner, as if 
+ 4 el irritant were specially eee insert 
ou Ate ien of ee 9 e *. 
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e it is to 8 . 8 4. of 5 
0 Sedetuat has extended this statute, for though the 
Act of Parliament is applicable only to feus, it is 
vy che Act of Sederunt applied to tacks or leases. 
ut it is clear, 15t, that a lessee is neither a vassal 
nor feuar—2dly, that a lessee does not hold hislands | 

in feu-farm—3dly, that the lessor is not a supe- 

rior of the lessee---4thly, that the stipulated rent 


in a lease is not a feu-dury-—and. 5thly, that infeft- 95 
ments of feu · farm cannot by any rule of law be 
cConstrued into leases. Beer notwithstanding al! 


- _ che Ab of Sederunt assumes it as getiled law, 
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in all time coming, whatsoever party propones 
1 and takes in hand to improve any char. 


der, precept, instrument of e contract, ob- 


ee rhe ee of one "Sven 
Lady's Council and Session, Sheriffs, Stewards, 


Bailies of Royalties or Regalities, their Deputies, 
Provosts, Aldermen, Bailies of Boroughs, or any 
realm, and fals in the imptobation of the ame, 
| the gaid party hall be condemned, at the giving of 
the sentence in the principal. matter, to pay a pe- 
cunial sum as pain arbitrial, at the sight and discre 
tion of the said Lords or other Judges whomscevers - 
. i Brag 
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© PROVIDED always, that tete bet no term grants 
0 set, nor assigned to the said party taking 1 n hand | 
to improve, until they find caution then presently ; 
. afted in judgment for payment of the said sum, f 
1 the said Lords, Sheriffs, or other Judges, under- 
stand that the said parties may get such caution, 
ere eee thereof, t the Said 1 mater themselves to | 
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- impre tion to be propone ned or moved at the Queen's 
Grace” 5 instance, or her Highness's Advocates, the 
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Tas plain reading: a this [66 Parthammene A 
that where a party charges forgery against any deed 
or instrument in writing, by which he or his estate | 
is or may be affecte „ he shall, at the time be nakes 
Such: charge, and before any proceedings on it, 
her in n the way of action or defence, find secu- 
uch darr ages and costs as the Court shall 
nevally ego against him. But this Act of 


| Parliament; is $ hardly hurry Toon old ; when an Act of 
, 30 Sederunt 
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comes, dispensing with the security, and 


yors 1755 jsbex and Hott tarting d dout 
gravely drawing distinctions neither within the: 
lettet hor spirit of the Statute ; and at last we are 
y told by Mr. Erskine, that both the Act of 
Patliament and Act of Sederunt are nom 0 iu di 


where the improbation is undertaken by way of 
action; and when it is moved by Way 2 
our practice, to dĩiscourage affected delays, ob 
che defender who moves it, to consign 
l. bs. 8d. Sterling) whi 
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he forfeits, if . alle- 


ons as he pleases, under the pretence c of a "= 


bite to the estate of the defendants, and by a 
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order eee dosen mos 
la- suits, and after all, be let out of Court wit 
| Payment of the coo of the defence. 4s 
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Senerally that their title deeds are forged, 
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8 + 4ol Sterling. * In short, were there any doub 


of mop Bagh e en * half of _ _ | 
for the expence of a litigation which may have ans 


in the Act itself, something might be said in * 
of an equitable construction of it, founded in 
material justice; but when even those layers, 

who Ou; ine to raise ee on it, have 
2 4. ai e . en LI 17 con- | 
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| N 88 8 eee the following 
ente, which occurred in my own practice, may be stated. W. Pagan, in 5 
 August 1776, brought an action against Mrs. M*Gill, to bet aside a poind- | 

us ſor irregularity,” and in order to vhew farther that there was in fact 


Len the defendant's hand for 181. 


| J nitted and judgibent 
ns three times given, getting it aside, and finding the defendant liable for 
- "© damages, the defendant was, by the indulgence of the Court, enabled to 
keep the matter open, with hearings and rehearings, for five. years j when 
| at last, being driven from every other chift, a charge of forgery was made 
inst this receipt; which evidently appeared to be all of her own hand 
writing.” The plaintiff in vain endeavoured to confine the attention of 


965 the Court to the point at issue between the parties, whether or not (taking 
5 the receipt to be either true or forged) the poinding ought. to be set aside, 


and a compensation in damages awarded. In vain did he call for the 
| Judges to enforce the Act of Parliament, by obliging the defendant to find 
accurity, The Court permitted her to proceed without get and in 


: De. from the commencement of the the de 


1 was as$0ilzied from the action with costs; and though the charge 
8875 of forgery was not made out, yet the, Court, by reserving their judgment 
on that head, . and what cenzure hould be inflicted ypon him?” if guilty, 
aid the foundation of that confusion in the proceedings which enabled 
5 þ rp ee e mo nl eee 
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1 os must be 1 thir 1 sort of EE owe. BY: 
; the law cannot be justifled on any principles of 
che British Constitution, and that although the 
Kings of Scotland did formerly claim a dispensing 
power, yet even under their despotic notions of civil 
dovernment such a latitude was not allowed to any! 
ourt of Justice. On this rule of the Civib Law, 
6 quod principi placet legis habet vigorem, did the; _ 
ng and too, build their 
pftoclamations, or acts of state as they were called, 
which were resisted in England as early as the reign 


_ _ of Henry III. for it is recorded by Mathew Paris, 


that even then, when the powers of the Pope and 
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the King were in their zenich, and when the Judges; | 


held their commissions during pleasure, they set 
their faces against this dispensing claim: and a 
patent having | been produced with a clause of nom 
obs tante, (that is, that it should be good, notwith- 5 
i; sanding: of any law; custom, right; privilege; ors 
my other thing whatsoever) Roger de Thurkebyzz 
Chief nee reg eie His bal yoo at TIO | 
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: Tuxss acts of de; ae patents of dispencation 
af the law, were afterwards the great cauise of the 
Revolution in 1688; for though the Scots tamely 
submitted and acknowledged them, the English 
bad other notions: of government, and would not 
suffer themselves to be robbed of their: dearest 
_ privileges, — tution, (established 
by the perseverance, and c . wr r 
their ancestors) to be at once l 
of the monarch. This was the principal rock on 


eee e ee Then it was 
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„ Fa Fo © ds Proges- 
tant religion, and the laws and liberties of the 
* kingdom of England, by assuming and. exercis- 
ing a power of dispensing with and suspending of 
_ laws, and the execution of laws without consent 
of Parliament; dchaugh. the Scortish Parliament 
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n their Claim of Right followed the principle, they ES 
ought to have considered that they themselves has 
by the statute of 168 5, c. 2, (passed not an, 3 
three years before) recognized and acknowledged . 1, 
this dispensing power to be part of the royal p IA 


rogative. But whatever might have been ad. 


mitted formerly, the constitution was now (at the * 
12 of which we ure speaking) totally gange. > 

in respect of a dispensing power. The power af — 0 
the Crown was now limited, ATTN werd — 
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Att of S 


Ae daf d r War, Scotland will on, „ 
see that mischie vous and fatal power taken out f ” 
tte hands of one, to place it in the hands of mays Fp 
and instead of one tyrant, an inferior Court of „ 
| Juxtice will usurp the exercise of the very same 
lispensing power, to check which it was found © | 
vecessary to overturn the righ 
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wo declaring, Nag 


arliament, is y to law * yet this Court f 
19 Justice assumes to itself the power of 


grants; a power of which the 
- | tenacious, t will not allow even the 
PA tin: of the Legislature, far less 
. uses, to interfere- in the 5 degree. I shal | 
not detain the reader with a tedious. detail of evi- | 
. the bare title - an Act c | 
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tax on the citizens of Edinburgh, but it is the au. 
chority by which a tax is eee for vil not „ 

Te  burgh have a ase imposing and levying taxes & 
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instance f it. By stat. 5 FE! Ws id ch. 80, 2 = 4 . 
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for the recovery of them not to be sufficiently um- 

mary, have added 5). more to the sum, and have 
be that the person who shall be e- 
e eee es eee kern en en 


«Tas aces to be {hs on; zeyond 
what was charged ;against tho cxpelied King: at | 


kim, in the Claim of Right, of 9 impoxing ae. 

vary fines.” For his assumption of arbi | 
in Scotland, n mmer of right, omething like | 
be ated there under the san&tion of an exprens AG: 


land. Bot when Courts of Justice, whose exis- 


tence is derived from the law alone, and who are 


2 e ee the law, when they d? 


m no ee m4 rin be 
invented. The Act, indeed, 25 Geo. III. c. 80, con- 
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. "Courts, ks such . matters and chinge tor. | by” 1 
© the better securing the said several rates and duties WE 
mn and by this AG eee as hall be lawful and 
; reasonable in that behs Nut surely these words, . 
e Securing the said Merge rates and duties,” can o? . 
be applied to the precise sums in the law, and do 
not give a power of adding any other sums they 1 
please, under that pretence; nor can it be deemed ll! 
either lawful or reasonable to add to the heavy 8 = 
nalties of this Act, and to allow the Court to a: 
opt 2, more summary and oppressive mode of _ 1 
vrocee ig for the recovery of these additional 1 
ball, than the Legislature has provided fort 
che recovery of the penalty legally imposed by * 


Parliament. The Act points out an action as the 


legal mode of proceeding, in which the defendant 8 
bas the beneſit of a defence; but the Act of Sede - 1 
runt makes short work of it indeed, and, cont 17 
do every rule and g of law or 
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A The Noble Officium farther . The Origin | 
1 of Stamp Laws in Scotland. Objeions, against them 
. conSidered—General Losses to that Revenue Stated, 
and the Causes LE ouch Loeses 1 into. 5 


e th Vis stamp duties ag not orm 
_ any of the modes of taxation in Scotland; and so 
 Lrtle was the nature of them understood, that the 
| Commissioners appointed ro manage che rea 
_ contended, that no Stamp duties should ever be 

imposed on Scotland, seeing the exemption Fa 
that imposition can have no influence on trade 

or. manufactures, and that the said duty doth af- 
fe& the security of the subjects estates, adding 
| Tikewise à new condition, which being omitted, 
may make their rights and titles void: and farther, 

considering that the said duty will be uneasy to 
the people, chargeable i in collecting, and of small 
value.“ * The exemption here contended for, 
would, on the contrary, have had a very great in- 
is on trade, and the reasons given for the ex- 


Mi an will be e Jolly TS First, 
However 


However the duty may affect the pockets, it does 
not affect the securities of the subjects estates; ne & 

jt does the omission of payment of these duties make a 

_ their rights and titles void. As the law stood, . 

- Indeed stands to this day, the validity of the deed 

or instrument is not taken away, but the evidence 

. of ir only affected. The omission of a stamp is 

therefore at most only a temporary suspension — 

the legal deed, which may at any time be taken of _ *. _- 

oy payment of the duty and penalty. Secondly, .* ͤ 

What additional uneasiness was to be brought on 
the people by this tax, independent of they payment 
, of money, I know not. And, Thirdly, So far are 
stamp duties from being chargeable in collecting, 
"of small value, that this branch of the Nero : . 4 
is not only more effective, but attended with less . 
| Expepos in the management. Smarty et. „ 
xi o 

n Sn ee of Ss Beokiih4 dom 
e were futile; but in order to conciliate 
even the appearance of a difference, the general „„ 
rule was settled, that there be the same customs, il 
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excises, and all other taxes, except where it chould MM 
be otherwise provided by the Parliament of Greet ũñ 


Britain.“ And the exemption from stamp duties „ 
was by the Treaty © concluded as follows: Thar N 5 
during the continuance of the respective duties ow 1 
stamped paper, yellum, and parchment, by the . 
the ever LAs n now in force in e Scotland 
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1 er of en 3 . ho statote 8 

| William and Mary, chap. 21, expired on the 318 - 
day of July, 1710; and part of them imposed by 
Statute gth William III. ch. 25, were perpetual. 
All these were included in the exemption; but che 
duties granted by the former Act were renewed by 
AS 5th Anne, ch. 19, and continued for ninety six 
years, to commence on the ist day of August, 
1710. This statute, which is the first Stamp Ac 
passed after the Union, does not contain any ex- 
ception in favour of Scotland; and by statute 6th 
Anne, ch. 5, the same duties are farther con- 
tinued, sect. 4.) from and after the expiration 
of the term of ninety· six years last mentioned, 
for and during the term of one whole year from 
thence next and eee e This sta- 


tute expressly enacts, that these duties shall be 


due and payable to her eee her heirs, and 
wussten. we an g ee | 


+1 "aus, 1 allo er 1 were After 
8 granted in perpe 
Statute oh * 125 and it 18 
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L * that where any of the above-mentioned duties now 
n being, or any proportions thereof, do extend to 
that part of Great Britain called Scotland, by vir- 


ed:che Sent or 
by virtue of the late Ae of Union, in all ous . 


tue of any of the Acts which gran 


cases, the same 


to be made perperual, shall be understood * 


tend to Scotland in like manner.“ But 


a very great revenue is produced from these duties : 
in England, not a penny has ever been cr me @- 


will be produced from them in 


there are not such instruments used eee of - 


Scotland as those specified in the Act, and there are 
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eee Rey 


8 br SORE 7 
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inen an instances are to be bear b in wut; | 
other of che laws imposing stamp duties; and in 
this way though there is not a proceeding in the 
k of England which is not taxed again and again, 


and though the laws imposing these duties apply 


tkem directiy to Scotland, there is not one pro-. 


ceeding that pays a single duty, depositions ex- 5 th, 
_ cepted, which were lately taxed by 26th Geo. III. 


_ch. 48, nor for the common benefit-of the king- 
dom, but at the particular request of Scotland, in 


onder to increase the salaries . Wo Cai of _ 11 
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+ inn! is farther a in chin, that 


i eee, e which are 


Wat. 
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ee a in a weak een el che. 


of: preparing the bills; they are generally * | 
up by the English Lawyers, who, though perfectly 
qualiſied to describe, in clear and unambiguous: 
rms, the instruments in law intended to be taxed 


in n are totally unacquainted with the proper 
words necess: 
instruments, but having different names, in 


law. of Scotland. The draft is indeed en a 
lajd before a Scottish Lawyer, who, though per- 


fectly acquainted with the different instruments used 


in Scotland, being unacquainted with the Datu 5 
of English writs, is incapable. of making any ap- 


plication of them. The draft is returned in the 
same state he received it, and thus it is brought 


into Parliament, and passed, on the supposition 


chat the articles taxed apply in common to both 
branches of the kingdom; and sometimes also, 
dne Act is copied from another, and introduced: 


without the least attention being paid to an altera- 
tion of circumstances, or difference of situation. 
In chis manner it is enacted by 5th William and 
Mary, c. 21, 6th Anne, c. 5, and 18t Geo. I. stat. 
1, c. 12, &c. that throughout the | rqbole of the 


| om. there. a de . aN duties for 
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effect in the law 


piece of vellum, xe. upon which shall 
ingrossed any original writ, subpæna, bill of Mid- 
dlesex, latitat, writ of capias, quo minus, dedimus 
| protestatem, and upwards of an hundred other 
struments specifically named, which! were never heard 
of in Scotland, and the nature and meaning of 
which are unknown there. 
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The writs similar i in 6 
Scotland are who ly omitted; 
and though there are general words imposing the 
duties © on any other writ whatsoever, or any other | 


process or mandate that shall i issue out, or pass the 


che seals of any Court whatsoever hol 
where the debt or damage doth amount to fo 
. shillings or aboye,” yet in Scotland no 
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Tart branches of this revenue: 


different 
5 1581 By i claw of gland, he 

passed by wall, expressed i! in 
in Scotland it cannot. In England a will is 
ed the last moments of the testa- 


_ tor's life :=in Scotland the testator must, to render 


a deed passing his real estate effectual, be in good 
bealth or live at least sixty days after the execution 
effect on the 


"+ See Erskine's Inst. b. 3, tit. 3, 8. ee 6, ch. 4, whereby 
eee ruffic ient exception to exglade the reazon 
I c £2 eetnbee: 
ing that time they did not go to kirk and market without prejudice always, 
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to maintain his ap prentice in board, lodging; coats, 
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Tlage 1 1 strictly 

establ ished, and a considerable revenue produced 
"from .the dur on . &e. but in 
Scotland 


Tas statute is only declaratory of the Common Law, that deeds execut- 
| ed by persons in a state of incapacity shall, on probfof such i incapacity, be 
Void z but that if the grantor live sixty days, or go to kirk and market, after 
the execution of the deed, this hall be sufficient presumption of capacity, | 
till a want of sound judgment and understanding be proved,—Bur the 
Court of Session hate carried their judgments on this point to great 
lengths, annulling deeds granted by persona confined to their houses by 
accidental hurt of bodily disease, though the judgment and Ig. 

| Thus, a sale of lands made by a person paralytic, | a2 

| year before his death, and whilehe wine? eovnd eee e een 
ing, and in the constant practice of managing all his affairs, was set aside, 
tt A it—And the like judgment 
was givenina 0 n. 
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Wi Ub. not scem necessary to enter into a a derail 
of every particular. The praftice affords room n for 
Similar e 


| "a 1 England, Fan in law 
are written and ingrossed on one side of the paper 
and vellum only; and in office · oopies of Chancery 
Pleadings, $eventy-two words only are allowed to 
be written on a sheet. In. Scotland, they i ingross 
on both sides, and the only restriction in this re- 
ppect is that introduced in stat. 26th of his present 
Majesty, c. 48, in which 1296 words, — 8 
e e Ws: are allowed. . 
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any suit or prosecution in any of his. Majesty's 


1 at Westminster, or in any of his Majes- 
ty's Courts in Scotland, or in any other Court 
Jo pleas, where the debt or damage shall a- 
mn 19 for, shillings x mr, ee . 
Va : We In of 26 Gd. 9 85 FA 


Tax practice of the We e * has? 2 


| plaintiff, having separate demands or. causes of ac- 
tion, ball sue for the same separately; in which 
bed warrant must be filed both by the 


_ phintiff and defendant for each action; whereas, in 


the Courts of Scotland, a plaintiff may, in the fir. 
instance, consolidate as many actions, and different 
causes of action, as he pleases, even though against 
a thousand efendants 3 and though these are in 
fact oo ace cn and distinct suits, in which 
x Tent eedings; as well as se- 
pm Adee, Ke. the practice is, to file only 
one warrant for N oe 19: 


Lay, The 15 980 


4 that no 38 Attorney, Notary, Proctor, 95 


Agent or Procurator, shall be permitted to zue out 
ay writ or process or to commence, pros 

or carry on any suit, act 
cher proceedings whatsoever, in any of the Courts 
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tion, or any prosecution or 
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dant in any suit or action, prosecution or other 
proceedings, in any of the Courts aforesaid, for 
N n eee of any gain, fee or reward, by 
virtue or in respect of any warrant, mandate or 
authority, er the same be verbal or in writ⸗- 
ing) which shall be given to him for that purpose, : 


unless such Solicitor, Attorney, Notary, Proctor, 


Agent or Procurator, in every such action, suit, 
or prosecution, or other proceeding, shall have de- 
livered or caused to be delivered to the proper 
officer or his deputy, hereby appointed for receipt 
| ugg entry thereof, a memorandum or 1 5 
stamped ir * enn, . 
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| aridtly obeyed, and the stamped memotandum uni- 

 fornily filed before the first process is sued out. In 
Scotland, not only is the first process sued out, but 

_. gerved on the defendant, and after the return is elaps-. 

ed (and by the practice of that country, twenty seven 1 

days must intervene between the service and re- 

2 11 the been 18 not in e mean time set- : * 
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ns? The operation of ts Act is farther 8 
As; by the Lawyers of the different Courts 
laying hold of a privilege allowed to parties, both 
plaintiff and defendant, of pleading in person; 


and in many Courts, the practice of entering the 
proceedings in the name of the parties alone, has 


„ for the sole rape of 


Fthly, By the same statute it is 1 | 


4s « that in all cases where any defendant ow. | 


defendants shall, before appearance, co 


tion or suit in any of the Courts 8 
shall execute any warrant of attorney to 3 — 

ledge judgment by nil dicit, non sum informatis, 
or onbertuise, the Attorney who shall enter up 
any judgment thereupon, shall previously deliver, 
or cause to be delivered to the proper officer, a 
memorandum or minute of such . . f 3 
j or Warrant 1 e e as Betten before is | 


ey and cog-" 
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technical names, there are not wanting forms of pro- 
. ceeding corresponding to them, which, a 
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"Bins all these advantages "which the. law and 
Practice of Scotland hold out, do not prevent eva 
sions less justifiable. Instances are frequent, of EIN 

several deeds liable to separate duty, being ingros -. 

sed on one sheet of paper, paying only single duty;  - f 
and positive enactments are attempted to he set - 
1 on P of he l ien insinua- ä 
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Ist, By stat. 10, Ailing, cap. 19, seck. 100 it „ 


is « 8, that a'duty of two shillings and three | 
proce dal ve paid * for dn ain Or ices of © — 
vellum, or parchment, or sheet or piece of paper, „ 
upon which shall be ingrossed or written any prin. e 
ipal or original retour of any service of heirs; 7550 S 
any precept of clare constat of lands or tenements 5 1 
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5 jesty s Advocate for Scotland = 
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"I e kee given to chin Ax is, that uch = 
retours only are liable as are special and preparato- 
ry to the investment of lands held under a subject 
over · lord, and the fact turns out to be, that though 
this Act was: made for rising a considerable sum of 
money, and one Shilling, and one shilling and six- 
pence of additional duties, have since been 1 impo- 
Sed on retours, they have R produced OE] Sul 
lings 1 in the eourse of TO years. 3 


1 point T had the — 5 of — 0 


opinion supporting this 
the. b 
"2dly, By. 1 - 26thaf eden 8. 64 it i 

enacted, © that there shall be raised, levied, collect- 5 

ed, and paid, throughout that part of Great Britain . 
called Scotland, for and ugon every skin, or piece 

of, vellum, or parchmez dure or sheet, or, piece . 
printed, any extras or attend copy of 0 from any. 

deed, ingtrument, , or Zoriting | 

public Tegidler, or. from the 
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del but oficial acts: they ' can 


e. p.618, sect. 6, supported by a decision 
urt of Session, in January, 1738, in che 
case ef rot, may be adduced : his words are, 
(© A principal or original service of a date pri 
1580, vs rustained; ee there bad b en 10 
a procee eding on it to the 
15 Nut n That __ no service bas 


de, il it aa eme the heir served 
may, upon application to the Chancer „get an ex- . 
tract of it, or a vera 80 as a Fecher 0 oe) 
Service; but such extract is not essential to the 
compleating of it. On lat grounds, therefore, 
< the officers of Chancery do not consider these 
extracts or attested copies to be extracts from the 
ter, does not appear een ee that = 
uments not 1. br till they ate ex- 


| dh, There is not TOTO of Chance 
A s or attested copies axe 
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vieh are/5pecially/excepted in the AQ; and were 


they even of the nature of decrees of registration, 
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1 to Aube ch reason, „That where any subse- 
quent copy is given out, such subsequent copy has 
been uniformly written on the proper stamp 
Though I have great reason to doubt even the 
truth of this assertion, I shall take it for granted 


that the fact is 50, and it clearly establishes, that 


| this attested copy! is in some shape liable to the 
duty, and the matter to be considered is, the ek, 1 
ception of the first extract; - but it rests with the V 


supporters of the « ſs to establish a difference 


between one « or extract i e e | 
extract of ways same insrrument—They are both 
extracts or attested copies of or from an instru- 
| ment or writing given out from a public ere "yy 
and as the Act has not made any distinction be- 
tween first and subsequent extracts, but i impos mY 
che duty on every extra, ics clas rand oaths? | - | 
revenue, which is unjustifiable in a public officer | 5 
to authorise, and for which he is deserved abi 
. to the a i | osed 100 n e mths een 


g . an ee on e Gipalons ground. 4 
should be countenanced by lat officers, appointed 5 
for the protection of the revenue, in the expla- 

| nation of an Act imposing duties, in order to aug - 
ment the salaries of the Judges, could hardly be 1 
expected, as the consequence must be, that this 
duty will share the fate of baer for it will not 
11 1 seven E "oy" seven 
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| being any. necemiry for = party to take a gecond 
copy, while he is in possession of the first. And 
15 . ir may be added in the words: of a late learned 
Ne Junge, e Ee aer is laid upon the service, 
afte! ng infefement, chat ir is commonly left 

| Þ the Cunceryoſics without taking extract oy 
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HG: | wquenceof this ur; are really curious.LAn action 
J brought against one of the Writers to the Sig 
. net, and against one of the members of the Society 
of Agents instituted by the Court and a declara- 
tdtꝛborß judgment of the Court whe pronounced, 
wbereby che Judges find and Ach, al these 
. Writers to the Signet and Agents to be liable to 
5 5 this” anc ak ihe tha. of mer "G1 1 judgment, 
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Eurators, qui es are ee nad; th 18. *Y 
neee clearly is within the meaning of the Act. But 
I had also thę misfortune to differ;in opinion _ 
we Lord Advocate on the question, Whethe 
nat the Procurators-are liable to this duty? His 
Lordship contended for the exemption, while, onthe 
other hand, 1 eee to support the opinion, 
chat by the letter and spitit of the Act they are 
Fable. And I. shall only farther observe on ths 
Point, that if the opinion of the Lord Advocate 
Shall be confirmed, and. it be ultimately found that 
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gem pr the revenue wt | 
280 S +» eee English mode, and 
b Englah eee conjunction with Scotch- | 
men, that two Ea Commisionem were pages] 
- Excize; Englih officers, dccuxomed-toinquir 
i 8 into 3 were also 3 in \ the | in- 


| bon in 8 — ade 5 
Vas abolished; and by stat. 6. Ann. cap. 26, a new 
1 mbaliaksyower ofthe Eng 

lab. 
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lately, elected from. the English, Bar, The 
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and by means of a legal fiction, enjoys a co 


. n. 
the Statute of, Union, having introduced a temporary 


Customs and Excise were established, to make 


- gimilar regulation as to the stamp duties. The f 1 


bete nie which de lay laid th 
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xchequer, the Chief Baron of which, 
one of the puisne Barons, were till 


nien. * been A ee the aber of. | 


d to the cogni⸗ 
zanee of revenue causes alone, i it is in fact equally 4 
comprehensive with that of the Court of. Session, 
R 
rent Jurisdiction, both at law and in equity, with 8 
ut. —It has, however, been, in practice o 
Hands that revenue, causes, only. have been un- 
derstood to be cognizable in it, and even here, the 
Court of Session have assumed a concurrent juris- 
_ diction ; for though it is customary to try all causes 15 
respecting the revenues of Customs and Excise i =. 
the Court of Exchequer, the causes relating to the 5 
revenue of Stamp Duties haye „ Not in one or ; | 
two late instances, been uniformly tried in the Court LE 
The reason for this seems to be, that 112 


TROVE tion from stamp duties in favour of Scot- 
land, it was not necessary, at the time Boards of ; 
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vhs attentive 5 the paymen of thes 3 the 
in Scotland, may, perhaps, be one of 


of fs King ſeo the gud of 


| employed others. The conxequer Coke as 


object Fee n der being nposed chi 
on instruments, the use of which was better known 


why English Officers were not appointed for the 
management of this branch of the revenue; and 


the Court of Session, of which they are 
to thar of the Court of Exchequer, 1 
eit pecial Pleading, Gy ne Hens 


for, in e 
Court of Sexcion, 'the nature of u popular penal 
is 80 little known, thatT believe it in | 
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coyered; but on inquiry it will appear, that very 
few, hep) have Gao their wy eee 


a in every cy, Gyr and town, urts in which 
ifs and Mapistrates ate Judges. In each 


an Officer is appointed, called the 


Procurator Fiſcal, whose business it is to prosecute 


be 8 Publica. This office” is derived froth 
lie 
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able OF-SCOFLAND? 


| the Civil Law, but it seems to be exercised dif- 
ferently than among the Romans; and I have not 
been able to trace the constitution of the office, 5 


0 or powers of the officer, in this country. - It ap- 


pears, however, to have existed long before penal 
laws for securing the revenue were introduced, and 
had for its object the prosecution of offenders against 
the public peace. These officers claim not only an 
exclusive right to bring all penal actions in their own 
name, and to compound penalties without leave 
of the Court, but to pocket all fines and forfeitutes 
recovered, and apply them to their own use. Per- 
Bons are kept in pay by some of them, to intrap 
the ignorant and unwary, and fortunes have been 
amassed from the penalties recovered under the 


game laws, and late statutes imposing duties on 


receipts, hats, gloves, perfumes, &c. Report says, 

and I believe truly, that in some of those Courts, 

the Judges, Clerks, &c. have a feeling out of these 
; erefore, be supposed, that justice 
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The Nobile Okfci ium \ farrher i he Court 
0 Session exercises a Jurisdiction in Cates of dis- 
a e e Ministerial ' Powers. Fats 
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Tz next branch of power usurped.by this Court 


is a jurisdiction in questions as to titles of honour ;_ 
| and innumerable instances of their decrees, seitling 
the rights of claimants, and ascertaining and an- 
nulling peerages, are to be found in their records. 


Indeed, there is scarcely a noble family in Scotland 


. which is not indebred to the declaratory judgments | 
of this Court for the evidence of its honours ; EZ 


but-on what authority this branch of jurisdiction 


is founded, does not appear. It will not surely be 
contended, that the King has also parted with His 


royal prerogative to this Court, or that it is a ne- 


oessary branch of jurisdiction in a Court of Com- 
mon Law, to supersede the Crown in the settlement 
of the national honours. Even the House of Lords 
themselves have not pretended to assume such a ju- 
nmisdiction, and it must be still more absurd to allow 
1 it to an inferior 1 of Tg weak of Com- 
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he Nane Pe my assertion, char this Cs hos 
i Such power, I shall not trouble the reader | 1 
with citing cases, because the fact is notorious; but 2K 
the following passage from a report made in R 3 
year 1739, by the Court, to the House of Lords, —_—_ 
as to the state of the Scottish Peerage, may not be 
improperly introduced,* * Of the difficulty that 
occurs in settling such questions, (as to the descent 
of peerages) the Court lately had an instance in the 
case of the peerage of Lord Fraser of Lovat, Which 
is undoubtedly subsisting. The last Lord who sat 
in the Parliament of 1695, dying without male ” 
issue, his eldest daughter, and after her death, kr: 1 
eldest son, assumed the title, having obtained be:. 
fore the Court of Session, (in absence of the heir 5 
male) adecree, declaring their right thereto. And ; 
on the other hand, his nearest heir male claimed it, 
insisting that the honours were descendible to heirs 
male, and brought his action before the Court of 
Session to have i it so found and declared, and to re- 
duce and set aside the aforesaid judgment by de- 
fault. The Court, where actions of this kind had 
been thought competent, and as such sustained be-. 
fore the Union, proceeded to hear the cause, and tage 
parties having produced of either side all the docu- te 
ments e could, and . been fully heard 
%% CL 25 og . 2 1 thereon, . 
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* + See Report of the Lords of Seaion in Obedience to an Order of the 4:4 „ 
Moves of OM 9975 12, 1739. As of Sod. CEN NE or 


Wren; the Court reduced and set aside 5 — 
said deereet in absence, and the defender has hitherto 
acquicsced; but whether this judgment is of suf. 
ficient authority, they humbly submit to your Lord- 
chips, having made mention of it chiefly to shew, 
that though when the parties interested join issue, 
And furnish all che light in their power towards 
ji the eee ener ee 75 Bon: 19955 * 
you ee ee 


TE e which this branch of jurisdic- 

| 1 to be founded are, 18t, that actions of 
this kind had been thought competent before the 
VDuion; but there is not any reason assigned for such 


100 An opinion. It is not sad that the prerogative of 


the King was more limited before the Union than 
since that time, or that the original jurisdiction of 
che Court of Session has been curtailed by that 
Treaty. If this branch of jutisdiction, therefore, 
did not belong exclusively to the King, but was 
vested in the Court of Session before the Union, it 
is vested in it still 3 for the law, the rights, che 

Oourt itself, with all its jut ion, power and 
e e eee If, therefore, this Court 
had a jurisdiction in this respect, why av. they 
doubt che authority of their judgment, especially 
as there was no question made as to it? We do 
not find this Court ready to abridge their own pow- | 

ers; their doubts, therefore, weigh trongly,. and 


« > 


bY 


bolier 07 KOTLAND, 5 Wing 0 


© nearly to a 3 Pit thy den | 
were well assured of having exceeded their autho- 
rity, and that an excuse was necessary, in the first 
| Ingtanr, to prevent farther notice n rat 90 . 


1 2dly, However FROGS they were acidic TE 
of the error of this, and all other judgments of | 
the same kind, it is a fact, that they still continue. 
to sustain such actions, though the pretence tet up. 

* that when parties interested join issue, the Court 
must determine, is too thin not to be seen through. 


If parties come into Court with an improper issue, 


it does not surely follow that the Court must give 
nan improper judgment. It is their duty to take 
care not to exceed their jurisdiction, or to take cog- 
niaance of causes which the law has not authorized 
chem to do; nor can these judgments be sup | 
on the doctrine of a prorogated jurisdiction, by the k 

consent of parties, expressed in joining issue in the 
cause; for even Mr. Erskine, who carries this doo- 


trine as far as faney can carry him, (and a gre: 


dend farcher chan the law supports him) says, that = 


5 50 in auer to eg ee, the dae e must have 5 | 


EE with the sound of bis name, eee eee bee ed: 3 + 2 25 
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Court of FSexvion, nor any other Court * has . 
a vestige of jurisdiction, and the most unlimited 
explanation of the judicial powers of the Court to 
judge in all actions civil, will not extend to this, 
for i it is not a S oe of Stott. e 


ak all FINAL ere must be two parties; 11 st, ö 
a plaintiff demanding something from the defen- 
dant; and 2dly, a defendant from whom the thing 
- os demanded. But in cases of disputed peerage, all 
the parties are plaintiffs; for they all claim right 


to the title of honour, and none of them can be de- 5 ; | 


fendants, because there is not any thing demanded 
from any of them. In truth, if there is any party to 
be called as a defendant in this case, it is the King 
; only, from whom the title is claimed. To expa- 
tiate, therefore, o the absurdity of this Jurisdic- | 
tion being in the Court of Session, is unnecessary. 
The King being the fountain of honour, it fol- 
lows that this branch of jurisdiction must remain 
With his Majesty, unless an express grant of it can 
be shewn; and as no such grant is pretended, it is 
clear his Majesty alone can try and settle the dis- 
puted claims to titles of honour. It js, indeed, 
customary for the King, by a special reference, to 
call in the assistance of the House of Lords; but 
the judicial power remains with the Sovereign, and 
as in every case, the original application is made to 
the King, and the reference to the House is con- | 
Er Co greg oe aan bad 
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Rede to the e purpose 55 9 0 ode claims 80 
referred, it is clear that this branch of prerogative 
has never been parted with, even to the Supreme 
Judicature of the nation, far less can it be sup- 
posed to be granted to an Inferior Court of Com- 
mon Law. The assumption therefore of it may, 
perhaps, merit an ere which it is not tel 
wish to _ 5 TCC 
18850 The Count 3 Sexaion Sal a 1 antes 
"ak an original jurisdiction in matters of property, 
and in every thing which comes under the notion of 
peeuniary interest;æ but this Court hath not an ori- 
ginal jurisdiction in matters of rank and precedency. 
The Court of Session, therefore, assumed a jurisdic- 
tion which they had not, when they sustained them- 
zelves Judges in the dispute of precedeney between 
the Earls of Crawford and Sutherland. It was a still 
bolder step to sustain themselves Judges i in the ques- 
tion of the PReFage: of Lord W and in the 
eee are iris, are not Sa A. dee. e 
the ordinary jurisdiction of the Court of Session, 
and the Court had no occasion to assume extraordi- 
nary powers, when by our law a different ee „ 
5 | extabliched for ions Such eee 
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Mu. —— (fol. edit. 5 1000 « this Court 

| * also ministerial powers. They have more than 
dne fixed the price of victuals within the city of E- 

dinburgh, and when the greatest part of the brewers 

ckere had, in the year 172 5; entered into a combina» 
tion to give up their trade, under pretence that they 

could not continue it with any profit, on account 


. of the impositions chargeable upon malt and ale, 


the Court, at the suit of the King's Advocate, com- 


mitted chem to prison, where they lay, ae ” 


ff 


IN cotmering this brunch of their power, ir wil 
he proper to examine the definition of the word 
ministerial; Which, according to my apprehension, 
is an executive power to put in force the decrees or 
_ | Orders of a superior. But this definition will not 
apply to the present case, and without a Special 
Act of Parliament giving to this Court the pow- 


t here assumed, I should be inclined to place soch 


power under a very different title. Their authority 
a Oourt is confined to the determination of soch 
causes as may be brought before them by jarties 
they have net even the power of exequring th 
Own deerees, and the instances here given, ate met 
by any means applicable to the position asserted by 
MI. Erskine. The regulation of provisions is not 
An exertion of ministerial power, but rather ma- 
isterial; being by apecial Act of Parliament con- 


fetred on Justices of the Peace alone, who act in 
that respect officially, and whose proceedings are 
xregulated by the strict letter of the law : and the 
Author seems to be equally unfortunate in the ap- 

plwKwication of the case of the brewers. The rige 


of the King's Advocate to institute this complaint, 


the legality of the cause of it, and the justice of 
the judgment may be doubted. That it is just 


to punish all unlawful combinations, I admit; 


but to commit a number of citizens to prison, 
upon a mere suggestion of the King's Advo- 
cate, without trial or evidence, and to compel them 
to exercise a trade against their will, are powers 
- . which no Court in this country (the Court of 
Session excepted) has ever ventured to exert, and 
which cannot be justified by any legal or equitable - 
rule. On what principle it is assumed by this Court, 
I mnt leave to others to point out; for there does 
not appear, from the Statute Boook, or from the 
principles of the Constitution, a single ray of au- 
chority in favour of the doctrine. In short, that this 
was not an exe tior 
and I am at a loss to describe it properly, otherwise 


of ministerial authority is clearz 


chan as an act of the eee 


beer oP POW, 5 de be | 


0 a as 3 to cate 3 4 | | 
i power eFappeiaring; e persons by Special Commis- 
| e ee n 5; 


he) when he Gity« of Edintinrgh « was, after Mich. 
aclmas 1745, without a Magistracy, they appoint- 
ed certain persons Bailies; and on the death of 
any Sheriff depute, they appoint: an interim De- 
puty who acts under their authority, not only as an 
Officer of the Law but as a Judge.” And this 
Mr. Erskine calls ministerial power. But it seems 
rather to be imperial. Nor is his conclusion by 
way of justification less curious. These and the 
like extraordinary powers were peculiar to the Privy 
Council of Scotland, while that Court subsisted, and 
if they were not now transferred to the Court of 
Session, there would be a defect in that part of the 
Constitution, and many wrongs would be without 
a remedy. For which reason the Author of His- 
torical Law Tracts reasonably conjectures, that it 
will soon be paſs as part of the province of 
the Court of to redress all wrongs for which 
a cm, went is not ee ee a 
ol 86a ebenen 15 106 60 cult into Lhe 
08 limits of the power of the Privy Council of 
Scotland before the Union, because it is clear they 
were independent of the Court of Session, and the 
Court of Session of them. The Privy Council was 
abolished by 6th Anne, c. 6; but that statute does 
not transfer their powers to the Court of Session, 
nor does it follow from their not being transferred, 
that the Constitution i is TITS and many wrongs | 
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without a remedy. If this power was formerly in the 
Privy Council, and not now expressly vested else- 
where, which it clearly is not, it is in consequence 
of that statute, resumed by the King, who alone 
can exercise the power of filling up those offices 


which are held by commission from his, Majesty. 


The necessity of a transference of this power to the ; 


Court of Session does not appear, nor is there any; 


reason to suppose such a transference was ever 
meant, there not being any analogy between the 
Court of Session and the Privy Council, or any si- 
milar case in which it can be found, that the one 
was intended to supply the place of the other. And 
as to the conjecture, that it will soon be consider- 
ed as part of the province of the Court of Session 


to redress all wrongs for which a peculiar remedy 


is not otherwise provided, had the Author of the 
Historical Law Tracts or Mr. Erskine attended 


to the powers assumed by this Court, they would 


have found, that long before the date of this pro- 


phetical conjectu re, the prophecy was fulfilled, 


and that there is not a branch of power, legis- 7: 


lative, judicial, or executive, which they have 
not exercised, and claimed as of right inherent in 
them. But surely uon constat, that because there 
are defects in the Constitution, Courts of Justice 
can take up the business of the Legislature, and 
supply their place that because the Privy Council 
7 wad had certain PEE which are now taken 
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away, these powers must therefore be transferred 
'to the Court of Session —or that it rests with the 


appointed Judges of one Court to appoint the 
Judges of another, to redress public wrongs, and 


wrest from the King his sceptre, and Parlia- 
ment its right of legislation. I think, therefore, it 
may with greater reason be conjectured, that the 
powers of this Court will soon be circumscribed, 


their proceedings confined to the proper province 
of Courts of Justice, this ** nobile officium of the 


Court of Session so much talked of, and so little un- 


_ derstood,”® abolished ; and as its jurisdiction, as a 


Court of Common Law, is confined to matters of | 


_ pecuniary interest, its extraordinary jurisdiction 
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| #® Hit. Law Tradts, vol, l. p. 935+ _ 
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Ain Furitdifiion of the Court if B Session in Mat- 
ters Criminal—Cases of 'M*Intosh agathst Fraser, 
5 Brownlee against Young, Mackenzie against Forres 5 
£ ter, „His Majesty s 5 1 27 ae —02 5 
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'T as next branch of assumed power which 1 
shall consider, is the criminal jurisdiction of this 

Court. And here again I must refer to the original 
Charter of its Constitution, which limits the autho-—- 
rity of it to © he doing and administration of juice 


in all civil actions; the half of the Judges were to 


be chosen from the Clergy, with whose function 
criminal jurisdiction i 1s incompatible, and in every Be. 

' Statute wherein the powers of the Court are men- 
tioned, it is recognized as a Court for determining 
matters of private right only. It is therefore » 


Court of mere civil policy, not having any crimi- 
nal or coercive jurisdiction but that which is neces. 


sary for enforcing its decrees by the execution f 
civil process, and for preserving the regularity df 
its Renee by the 1 255 e 5 
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N OR is te. "hl 9 . by any means 
suited to the trial of criminal offences. The prolixity 
and inaccuracy: of the proceedings, arising from 


a total ignorance of special pleading, and from the 


defendant being deprived of all those advantages to 


| which in Criminal Courts he is, by peremptory pro- 
5 ceedings and trial by Jury, entitled, are sufficient 
to prove, that the Court of Session never had of 
right, and ought not to exercise 1 criminal j juris 
* er, 14 


„ an u gument 1 be 3 in h | 


vour of criminal jurisdiction in this Court, were 
there not any Criminal Courts in Scotland; but 
when it is considered, that the Court of Justi- 
ciary is the proper superior Criminal Court, and 


that there are besides inferior Criminal Courts in 
every County, City, and Borough, there does not ap- 


; pear. to be any good reason for allowing to the 


Court of Session a concurrent jurisdiction with the 


Criminal Courts. As an argument against the cri- 
minal jurisdiction of the Court of Session, it may 
fuarther be observed, that when the Courts received 
parliamentary regulation in the reign of King 
Charles II. they were considered as separate and 
distinct jurisdictions, the rules prescribed for the 
] proceedings of the Court of Session being confined ö 


to civil causes those of the Court of Justiciary to 


5 e It seems right, therefore, to follow the 


1 . | „„ plain 
pg ot bo Bag z : | 
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of 
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plain intention of the Legislature, and to keep them 
separate and independent of each other. At any 
rate, while the law has done so, they themselyes 


5 en 97 a OO A denied t to nene 


Wie notw nlwading it aha appears, W 
Court of Session is not possessed of eriminal Juris 
diction, the nobile officium has swayed the iron 

_ 5ceptre with. a high hand, and even actions brought - 
for civil causes have been converted into criminal 


Prosecutions, in which judgmentsof banishment, the 
pillory, and other infamous punishments have been 


frequently inflictedon the parties, without indictment 
or trial by jury, because it may have appeared that 


the defence was founded on a matter liable to cri- 


| f Rn e e * eee ee n 


I SHALL content DT un archi to 1 

Ads of Sederunt, in which the Reader will find a 
great number of cases in which this OT 
power has been exercised. The case of MIntosh and 
Fraser & deserves particularly to be noticed. This 
Was a civil action brought by M'Intosh against 
Frater, wherein it appearing that the defendant had 
produced a forged discharge, rhe Court without in- 
dictment, trial, or Jury, declare him infamous, 


jncapable of bearing evidence in any action or suit, 


r fame 26 1%. 
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bo fraud commited by his brother. 
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y the said Robert with 
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or evidende,; the following sente nee wn 
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the Tolbooth of Edinburgh, th to remain until 


WMWWednesday the 14th day of January next; on 
8 e eee n said cole mw to be carried 
Sem e at ene one © Videck afternoon, with 
a mow fixed on his breast, with th 


large characters, onoss PREVARICATOR AND. II- 


Ful CONCEALER OF/ THE TRUTH UPON OATH 3. and 
"thereafter to be dismissed ; ordain the 
Edinburgh to see this sentence put in execution, de- 
flare the said James Carse infamous, and incapable in 
all time coming, f bearing any public trust, or of being 
n witness in any action or cause, and ordain this sen- 

; 18 Rn een ee on ſeems.” 5 £04 
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Mn. an 458 is a man \ of Eien pro- ; 


es. -appealed against this judgment, and the pre- 
sent President of the Court of Session, then his 


Majesty 8 ele had the effrontery, at the bar 


ol the House of Lords, to argue for this exercise of 
Jurisdiction. But the judgment was reversed, e 
cept as to the imprisonment, which - (like W 
W den be that upon the judgment of 
tones cf) Lords being reported to the Court, 
some of the Judges ame their disapprobation . 
- of the proceedings of the Peers in very indecent | 
terms, and that the late Sir Thomas Miller pro- 
1 5 2 h 30 ee to ee e e 
. . BE: House 
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of * 1 us 
r an 


House of Lords, over the criminal sentences of . 
Court: of ee eee VER nb. 
Fang Oy” - | | 155 1 ys : 


"ff dne e n to ) enter 110 thine 
| investigation of these judgments, or of the form of 


proceeding here adopted. The summary practice, 


the impropriety of the proceedings, and the severity | 
of che punishment, would require the strongest and 
most positive legal authority for their support. But 
of that I am not able to discover a vestige , even in 
analogy, far less a positive legal warrant, in favour 


of chem. The premises on which they are found- 


acc, axe either ex facie false, or not sufficient to war- 


rant the conclusions drawn from them. In the case 
first above mentioned, the offence charged is, that 
the defendant had produced in Court, as evidence 
of his defence, a forged discharge; but they do not 
proceed against him for the crime, and the judg- : 
ment there given is the legal judgment in cases 
of forgery; nor 8 if the matter is to be con- 
$idered as à 'conterr 1 rn 1 9 758 be- 
5 pong be bed ben | 
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; 1 Young's case, a crime hitherto unknown i in 
the law is punished. Oppress/on, which is the offence © 
here charged, ee not to be encouraged, 5 nor can 
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Ax like manner, in che case of Forrester, what- 
everttiay have been the state of their credit in fact, 
it does not appear, that buying on credit and sel- 
ling at an under price, are sufficient to constitute a 
legal fraud; but even were tp ves is not a la- 
ere PRO ER! punishment inflict in e 
was prevarication, which at most is ihe shufling 


© evarive: conduBt of a witten in giving bis evidence, 


and consists more in the manner than in the inane : 

of the evidence. This is undoubtedly a contempt, 
and may be punished as such by i dope but 

the definition of prevarication, as given by these 
learned Judges, is a 20ilful concealment of truth upon 
, oath; by which it must be meant either that he did 
nor EINE N hol ae, Wea pe ae 
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7 + By stat. 180% ch. 83, intituled, « ers on 

| hood, should be punished to the death, «it is 8taruted and ordained, 
that officers of arms committing falschood or oppression of the lietzes in the 
execution of their office, hall be punished to the death." But what ig tha 
legal definition of oppression I will not take upon me to day, as I have ne- 
ver heard of any case tried upon this Act of Parliament, nor have any of 
ee neee. werfe ontraste 
. | ans e 
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bath cittimined perjury. As to he Se 


ment, it is to be remarked, that he was examined up- 


on interrogatories, and therefore if he fully ans wer- 
ed the quesrions put to him, no criminality. could: 
be imputed; the party interested nd have had 
him again examined, and have compelled him to 


compleat his evidence; and if perjury was the crime, 
the Court of Session had no jurisdiction, but ougl 


to have referred the cognizance of it to the proper 
eriminal Court, in which the TERA Wood Have 5 
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| great number of similar judgments, which appear 
in the records of the Courts, are erroneous both in 


form and substance, and look m like the effu- 


sions of fanaticism, than the judicial decisions of 


wm Judges, founded on certain and settled rules 
5 are of justice not depending on any: 
SL legaler fixed mend; but the mode of prosecution; 
| and extent of the punishment is varied, according as 
of the Judges is roused by the ex> 
mstances of the case. The first no- 
tice the culprit receives of the criminality of hies 
conduct is his sentence, and the punishment is as> 
certained, not by the fixed rules of established aw, 
but by the absolute and arbitrary will of the Court. 
| The maxim, ignorantia- legis neminem excusat, how» | 
ee ver hard, has been deemed necessary in a cut 
: Earn” Prater infers pate . 
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preservation of the revenue. But though every ci- 
tizen may acquire a competent knowledge even of 
the penal laws, it is impossible for any man to obtain 
à knowledge of that hidden code, which lies in the 
breast of the Judges of the Court of Session —a 
code, which experience has proved not to be ca- 
pable of 3 pond even _ wes Laws | 
ut tang 1 1 pie by” 
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| Por 1 5 0 . abe in a more | 
striking light, is the inattention of the Judges to 
their own personal safety; as thereby they expose 
themselves to the penalties of the statute of 1701, 
ch. 6, which enacts, ; that no person shall be trans» 
ported forth of this kingdom, except with his own 
consent, given before a Judge, or by legal sentence. 
And as in matters of a criminal nature eee 
not be a legal sentence without an express law for 
its justification, the Judges themselves thereby he: 
came liable, ꝶ in terms of that statute, to the pe. 
' euniaty penalty of “ One: impriconment, and 
also of being deprived, and in their tum i, de. 
clared n 1 wee daa, Ub 15 65/2815 no 


2 kh « » Ang his ; Majaveyy with. consent : ee 6 _atutes e's — 7 
| l imprisonment shall be 6000l. for a nobleman, 
40000. for a landed gentleman, 2000l. for every other gentleman * 

yet e 5 6. = 
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the criminal juriadidtion of 855 ne, 60 «from, the. * a 
necessary connection which the crime hath, with a nn 
-. question depending in Court. Thus, (says he) 
as the Court of Session has the sole cognigance of 
the reduction of deeds, they can 


mot explicate this 
point of jurisdiction, without a power of .j 51 ; 


in the crimes of falsehood or usury, where either af. _ 


these happen to be the ground of reduction. As 


wr 


il b e e e 1 n 


to the crime of forgery, there is not a doubt, that e 

the Court of Session's jurisdiction is exclusive even 1 
of the Court of Justiciary, whose diets are peremp- +, = LL 
_ tory, in the special case where the summary pro- = 


| pen" Kune is to by ER in the i wo | 1 3 


ceedings of the Justiciary are inconsistent with te 


1 . 1 1 erties f 2 
Mai ee ee seems to carry . _ i 
on the Face of it. It does not surely follow, halt 
where the Legislature has invested a Court with ons 
branch of jurisdiction, every other must neceszarily 
Kale because of some contingent or accessaryx 
matter. By chis rule, were an action brought 
wa a defendant for calling the plaintiff a a mur. e 
derer, and the defendant. were to justify, by plead. 
ing and proving the plaintiff to have actually com 
mitted murder, it must follow, that in this ee, 
to recover damages for unlawful and scandalous 
words, the Court have a right not only to deter- 


. mine e the civil at of Ie: but to 0 try. the 
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oN „ was a Cee in the service 1 
the East India Company. Before he left Scotland, 
be had formed a connection with a-domestic ser- 
vant, by whom he had a child. She retained her 
maiden name, and never oorresponded with him 
while in India; and the Captain, in his letters to his 

Scotland, mentions her only in the 
cee a quent; mistress, and the child as 
ral son. In a letter to his father from Madras, 


be rte, «þ abou be, ae unn: 


| gd to Pars yori SAP nter intend: tak: 
ing care of him. The mother I do not desire t to 
hear any thing of I wish her a g 
If she cannot find one i in her own neight 
bs, her travel to the mene for] think F 
5 3 3 to is: ee ha e _ 
| have-wrote.to.your father, and given him i instruc- 
tions as to the boy, as you say he promises so well; 
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he can find one, This is the most rational scheme 
 *F I can propose to her; for most certainly She. will 
5 vot be a fraction the better of me. | 


TY Aeg,“ In A letter to you some time ago, 1 
think I desired you to acquaint Mrs. Henderson, 
that it was 2 pity she did not get married before 
beer age of breeding passes. However, I hope you 
„5 any belonging to me corresponds with that 
5 woman. I am angry with your brother for admit- 
ting her into his house. 1 ae him, if he does \ 
, he wilt en Se. . RS 1 


Re, ee bis eee one e to 
| his brother, and the remaining fourth · to his sister; 
and it was accordingly so divided by the Executors. 
' But ehe years after Captain Maclean had left 
Scotland, (Face nyt I after hiv estate 


| eee 
tween Captain Maclean and her. The libel prays 
eee de thee the said Helen Hen. : 
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the marriage, the ald Helen 
Henderson was maintained by her father and 
friends, from the time of the marriage till her e. 
bon 17s. eee e n ming 
be year "972. e 
ene abs, 
ra cc That hs zine, he son & the said 
Juohn Maclean, was maintained along with her in 
ite family of her father, from his birth till June; 
N 1765, after which time he was e the 
- Fu. ee e i e 095149! * 


„ . That the are at Jean was ki 
in the Bait Indies, in February, 1768, and pay ing 
uno regard to his wife and infant son, bequeathed, 
a. ; BY testament, one half of 10 estate to the de- 
cCeaased John Maclean, his father; to his daughtet 
Pe | Catherine, sister of the rextator, — and 
| do his son Catnegy, brother to the testator, ori- 
. fourth; and in pursuance of his will, the Executors 
- ___ _ therein named, remitted to the Legatees to che a- 
mount (as asserted by the pla ff, and | 
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/-  "*Papazronn the Court of Session c« find, under 
A these circumstances, that the said Helen Hen- 
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an and on his estate for 5l. as the er- „„ 
| penceattending the birth of the said 1 Maclean's 1 


ce Funn a has is also. a ne” 1s to 9 0 90 e 
| PO and upon his estate, for 101. yearly, asthe 
. aliment of Captain Maclean's son, from his birth _ 
to the time he was taken home by Captain Mace. 

e 3 ny, RE * n and Lokres yon 2 


: * 4 „ * A 1 p 
g 3 4 % . 5 2 } 4 yr 2 i : 8 N ; 22 
8 2 3 2 4 2 x * 5 © Bd N N l 1 FF" * A 95 4 3 ad 3 .. 3." oof 4 


e Ae _ nee Carnegy | 
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relevancy of the libel, | finding facts and 
stances proved, sufficient to afford a presumption, 


VSEVM © 
ANNICVM 


Teputition and lewd gment ET ee to 4 co- 5 


Pula, sufficient, it is clear Miss Henderson was not 


in possetsion of them. The retention of her maiden 


Banne contradicts the reputation, and the letters 
above-mentioned are the reverse of an acknowledg- 
ment. Indeed, farther; the decree of the Court of : 
Session finds, that Cap 25 eue e 2 why not TITRE 1 
wu the OO. 


* 
CASAS 


d This ech rt ia was incompe - 
tent after the death of the supposed husband. The , 
 Lepatees were not the proper defendants, and even 
his heir at law was not a party. But supposing the 
action to be regularly brou ght, parole evidence 
could not be admitted. 5 B. an n action for attire” 7 
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adh dec hd to whoin ais had born a G . 


under an alledged promise of marriage, the Lords 


thought it of dangerous consequence, to sustain the 5 
probation of a promise of marriage after the man's 


death, otherwise than by writing; therefore they te-. 5 4 


fused to sustain any c W manner r of PEEK. * 0 = N 
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bas „„ | 1 85 renance 


a * 
e 
2 1 5 8 * — 4 . 
7 A > 8 * < IC En” - * 
* 8 . 6 ; 
4 i by 3 n 
15 3 
* — 4 · 
2 # 2 
> * N Fo FOES F * . 2 
4 3 - * i * 2 Wy i 2 
. 5 3 8 
4 * : : 7 * Py x | 
: 8 * FX * 
pn 5 & {IG Fa I? 
; : $ * Y CS. IT. >. 4 ＋ . IF 
$ # 4 7 2 2 85 Fl 11 . 13 = x : 4? * 3 * 
i es * 2 15 DOE OE. . 8. IE: 
* Fel] * 5 ; + * 4 * vs AY be — 8 * 
1 LS 4 >: * - 
- * 4 


C 4 # * — * 8 — 4 * 
* $ 
9 1 - 3 5 RT * re * * Yn "IF 3 8 ; 
RE IL nd oe SS Sarda ab oh nn x 
: Sack: ny : ns Py ; 5 % 


4 % x * - o 6 
—— — —— — rf !! 


9 * 1 * * iT 3; 4 


8 was not eee by ele, e an ar 
decree says, by: her father and friends: ' they 
were, therefore, the creditors to whom. ouly an 
action, if one could be maintained, was compe- 
tent; though, had this action even been brought 


to recover. There was not any bargain. for main- 
tenance, which it is necessary there should be, to 
support an action of this kind; for © the Lords 
found, that where a relation stays a considerable time 
in family with another, and both are major, if 


de father and friends, they were not entitled 


they intend the one should have wages, and We 


other have allowance for aliment, if they make no 
auch agreement, neither can the one demand wages, 
nor the other any allowance for maintenance, it 
| being presumed that the ene did service on ac- 

count of the relation for his entertainment, and 
chat the other did entertain him in eee 

ol that ee . he was wefo TW 


Bore: « even . al this i Sid 5 65 ak of 
e is cut off by statute 1597, c. 83, which en- 
eis, that all actions of debt for house rents, 
board, &c. servants wages, merchants atcbounts, and 
other the like debts that are not founded upon writ- 
ten ee ore ng irn other- 
4 wise 
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Wi SUM creditor Shall have no Or excepr he 
ent neg e or 1855 che oath of the 4880 1 

Non s the rnjitice of un Webel rest we : 
nu it Subjects these Legatees, not only for cher Can 
chares, but jointly for each other; and it 30 bap⸗ | 
pened, that Catherine, nstead of receiving a bene. | 
fit, suſſered a loss by this legacy; for after breite . 
paid her share of these sums, besides heavy costs, 
on the death of her brother Carnegy, an action was 
brought against her for his proportion also, wm | 
she u was „ actual L gen to . | 


e, this Gere i. is. not content with giving | 
to the lady every indulgence as to her claims, it 
even goes farther than her demand, for the charge 
of in- lying expences and interest are not made in 
her libel. By what rule i interest is awarded, I know 
not, for the principal sum was not liquidated by 
any precise bargain or deed, which either by the 
agreement of parties or rules of law entitled her to 
it; or, if interest could at all be allowed, it ought : 
only to have been computed from the time her de- 
mand was legally ascertained to be just, and the 
Lerne in mora of pt yment, and not Tom a Xn BY 
_ at 9 gs were not dreamed of. | 


Was 1 to enter into 2 particular detail + the 3 


F 1 0 2 e relative 


. 


* 
* 
* 
Z 
- 
4 Y Ro x” 
ra % 
95 


" 
q 
- 
* 
- 
* 
— 


8 * 
* OR 
3 
1 
* 


£ 2 
F 
* . 


S 4 
7 a" 
* 
2 * 
* 


1 
* * 
41 
, 


7 
< * 
g - 
* 
5 es 
2 
* 
. 3 
I 
* 
* . 


tion, that such a 


* ” 4 


5 
F. 4 
— A 2 
ol = 5 
F * 8 
A . * 
. 


£ 
Pegs + 4 
* Y 
2 7 
7 4 5 8 
5 A £ 
2.4 a 
; * 2 
* 
3 4 
2 ” 


4 4 KY 
0 19 2 

- . 

> 4 


e 2 
We The 
VT: 
% 7 
* © 
E 049 
K-42 
* 
* A * i 
* 
1 — - 
2 
] 5 
4 5 


; : 7 $;% 
+ £ * F 3 7 5 8 
1 - p * : ; 
5 -— 
8 b 
— 9 _- 


; | 
k 
* * 
i s 
: : # 
\ 
f 1 
F 
Fr - 
* "2 5 
* 4 5 
/ 
* 
F 
2 
« - 
Py * 7 2 : 
2's 
i 4 > 

> * 
= ; 2 
* Fd s = * +4 3 4 \ 


- 


and twice imprison- 


Y as. 
25 * p ; 2 5 
- b ex & ; AF 


5 „ 
5 . 5 
* © - * - " 5 p 
N . 21 * Bog dA, 8 2 * 2 * ? F FRE * Ate - * Yd . 
+5 p48 F . Bs: N % . N | ! 
— ** 1 4 5 * ol 
5 p « 9 y « N 1 0 * x "+ x . ” 
Lo LY * * 1 2 Py "4 * *4 2 * — 


cap. XXII. 
— — 


uuse of the Relaxation hy 


- 


n. „tee continued be C 

the Marriage Law enquired into—Cases, Taylor 
Y. against Kello—Inglis against Robertson. 
Marriage by Minors without _ content ef their 
- TREE or her on arr 55 | 


1. may not be improper before concluding this 
subject, to enquire into the cause of this relaxation 


of the doctrine. I have already observed, that 


: many of the antient laws of Scotland, as well as 
rules of practice, were borrowed from England— 


that the Clergy of Scotland were not only the Le- 


07 


gislators but the Judges, and being the most learned ö 


: men, applied themselves to the study of the law as 
a science, and to the practice of the Courts as 2 
professional pursuit. The sudden revolution in 


the religious constitution, I have already had occa- 
sion to take notice of, as subversive of the legal and 


juqdicial polity of Scotland, in consequence of the 


exclusion of the Clergy from the Courts, and of 


placing the administration of justice in the hands of, 
en, who, however well Skilled 1 in the art of 
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war, were in eee ignorant 1 J . a of. 
government and rules of jurisprudence. Besides, 
these religious differences tended to break off all 
intercourse between the Roman Catholic Clergy 
and the Protestant Laity, whose hatred to each 
other was carried to a most enormous pitch. It is 
not therefore surprising to find the new eee 
eee the fences which the law had wisely 
introduced for the preservation of the Constitution. 
Strict doctrines were relaxed, and presumptions were 
confounded with positive rules of law, owing to a 
want of ability or attention to Judge of legal dis- 
tinctions. Of this, the i innovations introduced in? 


' to the law of marriage, are a striking instance. 


The positions of Lord Stair and the subsequent 
Authors, proceed evidently from a want of dis- 
cernment to distinguis between actual and pre- 
zumptive marriage, hy supposing, because the law, 
in the first instance, will in particular cases pre- 
sume marriage from circumstances of reputation and 
cohabitation, that therefore those circumstances do 
in law and in fact constitute marriage. But though 
the law presumes in every case, quod rite et Solemni-. 
ter dum est, such presumption must yield to con- 
. evidence. Thus, where the parties by con- 
Sent live together in mutual acknowledgment, and 5 


_ thereby obtain the reputation among their neigh- 


hours, of being married persons, the presumption 
„ thence r is, that 1 8 are Ou married, 
$4s if and k 


and in tl with third Parken they will not . 
den to take advantage of their own fraud, and 
10 traverse or deny their marriage, the prezumed = 
husband will be made liable for furnishings made 
To the wife, in the same manner as if they were law. 
fully married : nor will Courts of Law permit him 
even to plead that he is not married, for this ob 
vious reason, that the legality of the marriage is a 
matter with which unconnected parties have nothing 


to do; the contract is made bona fide by the creditor ; . 


and if the man will permit the woman to make use 
of his name for the purpose of obtaining credit, it 
is right and just that he should not be allowed to 
Justify himself against the demand, bya plea founded | 
| * eh own 1 fraud and deceit, 3 2 

f Wa questions where the gh of of the Any 
or wife, or of their children, arises out of the mar- 
riage, as in questions of cou rtesy, dower, and le- 


gitimacy, in which third parties have an interest, 


Such interested persons have a right to disprove the 
marriage; for though the presumption still is in 

favour of che marriage, yet on the same principle 
chat parties are not to be benefited by their own 
5 fraud, the law will allow those, whose i interest is 
evidently concerned, to take off this presum ption, 


bydisproving the marriage; in which « case, the party _ 
would not be allowed to defend himself u pon 
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3 it caball be co chat hv were not Apia mar- fo 


tied, the, presumption of rite et solenniter actum 


flies off: the widow must lose her dower, the hus- 
band his courtesy, and the children their State. This 


doctrine I have already endeavoured to prove, and 


indeed it is admitted as a consequence, even by 
those Lawyers who contendfor the doctrine © of cir- 
| camtantiats DATES: N 


4 Plas 


Tuts i is 2 matter he serious 1 17 I 


_ right, confusion in matters of the utmost im- 
portance stares us in the face; therefore, though it 


may be dangerous to make the rule retrospective, 


yet the arbitrary principle on which this deviation 


from the law is founded, clearly establishes the pro- 
position I am contending for, to wit, that the most 


sacred rights of mankind, though established by 


positive laws, are not safe under Bas e 0 


the Coutts of Scotland. 


1 HAVE already 3 8 an 3 5 
Long made to fix something like a principle in the : 


doctrine of the marriage law by the decisions of 


the House of Lords; but it will be impossible to 
do this, while the received doctrines of the Courts 


below, on this head, are so much relaxed. Every 
case is not appealed, and while the Scottish Judges 
look at the principles of the Judgments, of the 
$2 House of Lords with indifference, It is not to be 


+ cted that a coincidence of sentiments shall take 
IF, ng Even in the judgments of that high tribu- 
nething like inconsistency appears; and the | 
two follow cases sufficiently point out the nece-. 
sity of an Act 15 enen to de this mat= 
"mu" oh tt FFF 
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(To Gree, . cases a is; that 5 patrick . 
Taylorwas plaintiff and respondent, and Agnes Kello 
defendant and appellant, determined in the House 
of Lords, in the year 1787. The respondent, Tay- 
lor, in September 1784, brought an action again 
the appellant Kello, in the Commissary's Court 1 
nn for having it found and declared, by 
decree of that Court, that she was his lawful wife, 
and that the b. e gn were een 
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TIR appellant acknowledgedthe declaration, and - 


thar she had received a counter-declaration from the 


espondent of the same nature; but she positively 
denied any farther connection, and alledged that 

the proposal of writing the declar was ee 
jetingly; agreed to by her in jest, and so far was 
ie from the intention of the parties thereby to con- 


stitute a marriage, that it was expressly agreed, | 


- "they should be cancelled when she should afte: 


demand it. At any rate, being remotis ein art. : | 


fully obtained, hastily and inconsider 


retracted soon after, they could not t be e 
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in support of which doctrine the cases, Cameron a- 
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Man eee on the ara 68 conte led, 


| that "CONSENSUS non concubitus facit nuptias, and in 
„ that marriage is consti- 
| md Fino eee nga by the parties, per | 
verba de preventi, either by writing or in the pre- 
sence of witnesses, the following opinions were 
cited: Srair's Inst. b. 1, tit. 4, $ 6—Baxkton's 
Inst. b. 4, WS 48 $ 45548. Ln Is 


e 


(Tm anne af ds PR Wark 1861 a 
1 it appears that the appellant, when arrived 
at an age when by the law of Scotland she was 
deemed 'capable;of consent, voluntarily and deli- * 


berately granted to the respondent the declaration 


| libelled, and received from him acounter-· declaration + 
of the same import, find the mutual obligations 
relevant to infer marriage between the parties, find 


8 the pursuer and defender married persons accord - 
ingly, and decern and 
in s fr as repoſt the conan of marine” 
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7 Fei the, Gods; Spiritus TW 8 in e 
ment assembled, that the two letters insisted upon 
in this process, dated the 16th day of February, 
1579, signed by the said Patrick Taylor and Agnes 
Kello eln and mutually exchanged, were 
not intended by either, or understood by the other, 


„ final agreement, nor was it so intended or un- 


detstood, that they had thereby contracted the 
state of matrimony, or the relation of husband and 
wife, at and from the date thereof: on the con- 
traty, it was expressly agreed, that the same should 
be delivered up, if the purpose they were calcu- 
lated to serve proving unattainable, such delivery 
shonld be demanded ; which last mentioned agree 
ment is further proved by the whole and subse- 
quent conduct of both parties: Therefore, it is here- 
by ordered and adjudged, that the said several in- 
terlocutors complained of in *. — nen, s 7 
ook the same are Wanne reversed.· baton 11 


Tu. HE . case ta la is, 0 vhs He- 5 
105 Inglis was plaintiff and respondent, and Alexander 
| Robertson, defendant and appellant. The appellant, 

Mr. Robertson, was stated to be the most con- 
siderable partner in the principal miercantile house 
- In Scotland, north/of Aberdeen.- The respondent, 
à⁊ common servant at an inn in Portsoy, kept b 
1 Wr! ne e e e as Waiter. 


co 


* i * ; 
Is 


E. perch in consequence of which the respon- 
dent was dismissed from her service, and afterwards 


went to live in a house fitted up for her reception 
by the appellant. For several years afterwards, she - 


was frequently visited by the appellant, who pri- 
vately acknowledged her for his wife, and v wrote 
aun vaude in which 5 ONE _ ny and 


A 1 905 5 eee e . vida privongs 


| every way his equal. On which the respondent 5 


brought an action in the Commissary Court of 


Edinburgh . the ths for declaring the 


The grounds of the 


marriage, - 


action are, wy derte by the appellant 1 to + 


the PIR an honourable way, and a mutual 


agreement to become married Persons. —adly, Co- 0 
bhbabitation as W and wife —zdly, Acknow- 5 
ledgment of the ee _ Th n _ * 


| fee, 


. 


- 1 aint of the . hs we pro- 
duced ten letters without date, in most of which 


he addresses her as his dear wife, and subscribes 
himself her affectionate and loving busbund. She 
also adduced several witnesses, who proved the ap- 


pellant having many times acknowledged her to be 


his wife. And it was k. proved, that she had re- 
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father and mother's picture in miniature; three” or 
four * n bis ep e and zok 


de Al hic e e contenq; 

"goin in law. been oonstituted, m hat nw; 
r e 
trine the following opinions were cited. Mar- . 


j - bigs consists in the present consent, whereby they 


_ accept of each other as husband and wife; whether 
that be by words expressly, or tacitly by mutual 
cchabisstion or-acknowledgment.” Stair, b. i, tit. 
4, 96. Marriage is perfected by sole consent— 
© public ee is a matter of order, but not 
essential. Banton, b. 1, tit. 5) F 2.—“ Mar- 
riage is constituted by consent alone, by the con- 


Junttio animorum. Erskine, b. 1, tit. 6, K 2. And 
agning'* Martiage, withour doube, may be per- 


fefted by the consent of parties declared by ard 


provided the writing be so conceived, as nec 


to e their . ot consent. 


3 WEE: 


15 Tus 50 of eee both to the 


1 rentimonies of the hin and witnesses present | 


The subsequent acknewledg- 


| ond of why 4 ante i mut chene to support a | 


marriage, if it appear to have been made, not in 


5, e but N and with delibe- 


ration. — 


oy ning it to the ray 1799 as ae me. called e to 


1 assist his wife in labour; and to the Minister whom 5 
he desired to baptize his child, without any actual 
proof, either of the marriage or of the parties co- 


7 habiting together as married persons. Marriage: may 
also be entered into where the consent is not ex- 


press, but e e e F TTY mw | 


„FF 


"Taz rin aig on 1 . ae eee 
; pg as to the honourable addresses and re 
to become married persons, there was no proof : 


of. them... On the contrary, the witnesses esta- 


blish, that his attentions to her were considered 
do be dishonourable; on hich account, e 
| dismissed from her service. — And such was her 
own idea of these addresses, that she engaged in 
another service.— ad, That she retained her maĩden 


name, and though she en his visits, naben 


was seen in his house; that 
dhe, with oaths: and i ee PE meer N 


had any cohabitation with him; and that the con 
ies was inconsistent with conjugal 


duct of both pa 
; intercourse.— 3d, As to the reputation, which ap- 
pears. only. to be a loose whisp 
pones, That from his knowledge of the appel 
lant, and having no reason for chinking the re. 
„ . 


er, Mr. Riddoch de- 
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ent was his wife, he gave no credit 
| legation; and if there was any intimacy between 
them, considered i it to be that of à mistress.“ And 
Mrs. Riddoch depones, „“ That she never believed 5 
he was married to her, nor did she ever see any ; 
thing in the deportment and behaviour of the Par- 
ties, that could induce the deponent to-think they 
fere u And John Bower, his servant, 
ippellant never slept a night out 
of his own bed in Portsoy, when he was at home 
at 3 tat He e en have had Dany that 3 
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- AnD it was pas en r That S WY 
evidence of a copula, abr Me Re en 
„ ee ee 8 
An support N the PONY the” - following « au. . 
chorities were cited: Decret. de Spons. Marr. ce . 
is no doubt, but if there was a preceding contra 
of marriage between the parties, or even a promise 
of marriage completely proved; the cohabitation” 
subsequent to it, though clandestine, would infer a 
marriage by our law ; but such private intercourse Fe 
will not be deemed to infer a marriage upon the 
man 8 subsequent declaration, that he was married 
to the woman, or his owning her for his en for 


88 cannot * the former c conver- 
1 nation; 
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have followed; in order to make the woman a law. 
ful wife, or to legitimate the children. Bankton's 
Institutes, vol. 3, p. 62. In support of this doc · 
trine, the tase of Moir and M Innes, determined 
in the House of Lords, June 25, 1782, was cited, 
where a copula, and subsequent acknowledgment, 
were found not sufficient to constitute à marriage * 
the judgment in which cause was in the following. 
terms: That as the pursuer had not proved tha 
acknowledg nent, or any other circumstance of the 
transaction, but by the judicial declaration of the 
4 defendant, whereby it appèeared, that the ackndw- 
beugment was not given. by the deſendant, or ac 
cepted by the pursuer, or understood by either, as . 


declaration of the tiuth, but merely as a colour 


to serve another and a different pu pose, which has 
: other Wooten of the case concurring to prove 
che same thing; therefore it is declared, that the 
vritten acknowledgment is not Sufficient ae of a 
Fe bee, ene N ep £140 8 


tual marriage, or promise of mat? 
riage, behoved to be proved preceding such or- 
respondence, or open conjugal cohabitation must 


ted between them, and the 
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5 eke the something 
£7 in the judgments of these two cases; at any rate, 
lhe rule of decision is so unsettled and liable to va 


tiation, chat it were better a Bill should be brought 


r Parliament to put an end to this uncertainty, 
and d establi ish certain rules for the ons 
4 Wok e contract in future, leaving cases prior 
doo the statute to abide; the decision of the Courts, 


according to "__ n, Bo: A have been here- 5 
5 ane ee 8 . FF 60 3; 1 2 85 ROSE, * . ts 
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i Tur Wii riters on 15 Ln a Scotland . as 
zume it to be a rule, chat marriage may be con- 


years of age. This it is not necessary for me to 


dispute. But I would require better authority than 


ztitution of the 


e en 7 e on 5 ne ee judge | 


* 


the opinion of a Lawyer, before I subsribe to the 


following doctrine: The father's consent was, 


by the Roman law, essential to the marriage: of 


children in familia; but by our law, children may 


validly enter into marriage withour the knowledge 
or even e ho: remonstrance * a father. 
| . N EC 1 4: 
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0 By children I here undentund, minors under the 
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2 Erskine's Institutes, b. t. tit. 6. 8. 3. 
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law for this doctrine, the Author has not pointed 
out; nor have I been able, by MEN most diligent 


does kay thing. ee e e . 


ive 


Pi ne ie of 8 his a 1 per- | 


Je weak under the age of twenty-one years want that 
firmness of mind which is requisite for the manage- 
ment of their affairs; and those Writers who argue 
for the capacity of minors; lose sight of the doc - 
trine of the law of minority. It is not a presump- 
tion which may be taken off by evidence of the 


' Soundness of the minor's understanding, but it is a 
fixed and positive rule, which cannot be shaken, 


without injuring the foundation of our legal sys- 


tem. Minor non tenetur placitare super hereditate, 


is not only an established maxim, but the title of 
an antient and famous statute made by King Wil- 


liam of Scotland, about the year 1174. That law: Ts 
says, Nullus infra ætalem existens potest nec de- 


bet implacitari super placito terræ per brevem de 


retcto, quia nihil certum potest facere quod stabile 2 
zit aut firmum aniequam veniat ad taten e 


fectum. Nam gi secus esset, judicia essent elusoria. 


1 = t held to plead concerning heri- 

L dd No person under lawful age can or Should 
be impleaded in any action of land by the brieve 
of rights because he is not capable of doing any 


r e wich certainty, before hs _ arrive at per- 
1 ge . F | 


age of twenty-one years; but the authority in dur 
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principle of it is the same as to every species 7 5 
property or transaction, NIH1L certum potest facere: . 
the minor is therefore fully protected, as the law 
will presume every thing he does to be done to his 
injury, and will not throw the proof of lesion upon | 


5 the minor; wisely judging, that the man wa 


would bargain with him, if he took the advantage 


| of his inexperience, vould also take care to destroy 


the evidence of the fraud. And Mr. Erskine, 


(p. 730, s. 35) though he ranks minority among 


presumptions, yet calls it a presumption, juris es 


de jure, which cannot be traversed by any contrary 


evidence. Thus, (says he) a minor, because he 
is pregumed; præsumptione jurit et de jure, inca- 
pable of managing his own affairs, is deprived of 
the power f acting, without the consent of his cu- 
rators, though it should be offered to be proved, 


_  thatihe is master of the greatest prudence and dis- 


cretion.” In pag that every act of a minor is. | 


intrinsically null, and indeed does not stand in 
need of reduction, 0 be a positive rule, 6. 
eval-with-the law itself, which the rudeness of our 


ancestors saw the proptiety of, and which the re- 
finement of their posterity has not ventured to set 


aside ; and as it appears to be zettled on a just and 


1 Ta. . h 8 * 5 $4 bog 
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: solid basis, viz: the protection of the uriwary against 
the devices of the crafty, every attempt to unhinge 


: one of the most bse een 85 en * 
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bs 135 ee hs SORT „ niche: A. detail of 
authorities on this point; the general principle is 
undeniable, and it remains with the advocates for 
Mr. Etskine's doctrine, to shew- that the; case of 
marriage is excepted out of the general principle 
concerning marriage. I shall only farther ob- 
serve, that the opinion of the Legislature is to be 
found contradicting that of Mr. Erskine, in he 
statutes 1661, c. 34, and 1695, c. 12, in which the 
celebration of marriage by ministers, pit hout the 
consent of parents, or others having interest, (mean-⸗ 
ing guardians) is one of the reasons for the enact- 
ment of the heavy eee eee ren _—_— 8 

8 4 red to Ten ee 1 * 

1 90 | 

od Sir We Mackenzie + states WO. goarine 
in these words: The law in decency requires 
the consent of parents, though a marriage without 
is valid, if the e e 8 1 . 

| I" vs. Un, | Tt EN 
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Now 3 as s children are under 4. — of 
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one years, it appears therefore clearly to be the 


meaning of the Authôr; that this; like every other 
act of ah infant, is invalid without such consent; 


and that the doctrine laid down by Mr. Erskine 


is at best founded in want of attention to legal 
| rules. 5 at ; . CN Ae 10 EE Sk 51 A If 9 7 1 Tp 13 244 . WD I 


2 # . — ; 4 , þ « 
| 23 


vi 2 5 
s ee A ＋ 45 V 244 i DONE Rb 


Ix this e ef, Mr. Erskine te cs Rug it 


is of the most dangerous tendency. By it the 
sekes are exposed to those natural deceptions which 
. and inexperience may not be able to guard 
against, nor the strength of passion be able to with- 
stand the guardi ns hip of parental duty and affec- 


tion, or faithful friendship, is taken away in a matter 


the most important, and in which advice and protec- 


tion are most want d; while matters of a more tri- 
vial nature must, in Ge to give them legal ef. 


| Fed, be accompanied with advice and consent. 


In short, it is like compelling a person to have the 


assistanee of a Phytician when afflicted with a head- 


ach; 5 and e Such BHVICE kan ina n fever. ; 
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ae the wy: on bir beit to authoribt ak 
dar- it could not be too soon altered; but as 
. appears to me already settled on a just and solid 
a I most heartily reprobate the attempts made 


to unhinge one of the most e _ en i 


pets of civil il policy. * BE: 
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. Wit en 


the subsequent marriage. of the. supposed father 


matrimonium, has got a place in the writings of some 


of the late Authors. Mr. Wallace, (p. 261) says, 


„ Lawful children are, such as are procreated be- 
tween a man and a woman, who either are actually 


married to one another at the time of the concep: 
tion of their children, or may be ſeigned to have 


been 1 married, though they were not actually marg 


ried till some time after it, perbaps after the birth; 
kor, by, this means, the children acquire all-the 
rights of lawfully: begotten. ones, Xn. he, 01 7 


* 
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doctrine i is stated, will not impress'« on. the mind 4 
desire to take it for granted; but as perhaps. it may 


also dme bone get a footing in the Courts, it will 


not be 1 Apen consider it with attention. Ac 
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with the mother, or as it is phrased, Per Subsequens N 
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TH alias 4 to TY Aalen 1 Mr. Wallace, we have 
| three classes of lawful children : — ist, Those where. 
55 the marriage precedes the conception. 2d, Those 
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where che conception precedes the marriage, _ 


where the marriage precedes the birth. And 3d, 5 


Those where both conception and birth prec 


the marriage. The first two cases, it is admitted, 
ars within the rule, pater ect que . 
_ Strant ; but as to the last class, the point does not 55 
seem to be quite so clear, and 1 hope to make it 
appear, that the opinion of Mr. Wallace, as to the 
last of these classes, is contrary ae} and : 
f oy POO. a Lg law 1 ee e 
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3, the authority | on which the doctrine of legiti- 
mation, , per Subsequens matrimonium, is contended 


for; 00 1 the iran ee reasons eben, 
. A 
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I oY e on which Mr Wallace 8 sup- ; | 
ports bis position, f is the rule of the civil law, I. 10, 


11, c. de Nat. Lib. e. 1, 6; Decretal. lib. 4; tir. 
17, qui filii sint lgitimis. But the Author has not 


pointed out any statute, or even a decision of the 
Court, establishing this doctrine of legitimation per 


 aub$equens natrimonium, as apart of the law of Scot- 
land, and it cannot be argued, that because it was 


„ Lecetise of the civil _ therefore it becomes 
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tract points, yet it is contrary to the express words 
af positive statutes, as well as inconsistent with che 
principles of our Government, to admit any foreign 
la to be of eee ee it be formally en- 
acted as a part of the law of Scotland; in which 
dase, such law does not receive the ae _ - 
is being the law of 8 from = 
it is borrowed; but from its enactme t as a statute- 5 
By the statute of 1425, c. 48, i cls enacted; * That 
the King's lieges of the realm live and be governed 
by the King's latvs and Statutes f the realm only, 
and not by the laws: of other countries nor realms? 
And so anxious was the Legislature to guard against : 
the incroachment of foreign law, that, again, by 
ztatute of 1503, c. 79, it is enacted, that all our 
Sovereign Lord's own lieges be ruled by our So 
reign Lord's own laws, and common Ms . thong 
Ems RR er 5 85 
| pee is Cleats th Mr. Erskine 3 6 + bow = 
5 wemion is made of the common law in our statutes, 
the Roman is understood by itself, or in conjune- 
tion with the canon law; but he gives no autho- 
5 rity for holding such opinion, and I am rather in- 
_ whoa oe eee ee now Ou: 
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| and customs of Scotland, are alone ohligatory pon | 
conduct. Il chey transgres them, they are punish- 


ae 


of Nature, (says he) and the statutes 


Able; but they are not puvpishable, though their 
actions be disconfortm to the enactments of the 
Eivil law, the canon law or other foreigu laws, uns, 


dess those foreign laws have been by zoine act 'of 


option assumed into the law of Scotland. Had 


Sur Legislature meant, that the civil law should be 
holden to be the law of this country, excepting 50 


far as derogated from hy express statute, it sure; 


| ould have been at pains to make thar law known to 
the People; by first translating, and then notifying 
| its d e ee 3 ba neither was ever done. 
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5 ee the same mes as many of the Nen | 


Lawyers, of whose'works some part has been pre- 


Setved in the corpus juris, were men of great learn. 


ing and genius, their reasonings have a good title 
to attention, and their opinions to respect. Hence 
the Roman law may, with great propriety, e 
ed, in considering abst ract points; neither ean 

it be dispured, that the positive enactments of 
Rome, and every other wel! governed realm; may 
be referred to either in support of similar regula- 
tions, which we already have; or as Precedents and 
arguments 1 to Aan eh e if we have 

them 


them not; bur ir is . to > maintain, , that: 1 
the Roman e ay e is obligatory Sa s 35 
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present case admitted, it may be asked why are not 
all its other rules adopted, as to marriage and di- 

vorce, the patria potestas, adoption of heirs, &c. for 
if the doctrine of legitimation, per 


ub beguens mairi- 
monium, is to be admitted, there can be no good rea 


son given for excluding the other. Besides, if the 
Roman law were to be adopted, the rule must be 
taken entire, and the state of zuch children, who 
are born before marriage, must also be determined 


by that rule, which even the Author has admitted, 


Hy the Roman law (says Mr. Wallace, p. 67) bas- 
luards followed. the condition of their mothers.” 9 N 


so much, in the way. of argument, may be allo 
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but it seems more difficult by this kind of ee 
ration, per Subsequens mairimonium, to fix a father 
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1 ae af this . of Joghiqatinn; per 


able matrimonium, the opinion of Sir John 
Sxkene is cited; but were his opinion equally strong 


with that of Mr. Wallace, it would not prove the 


reality of the doctrine. So far, however, is Sir 
8 y 3 . atk 2 | : John 
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* Maclaurin's Cases, p. 608. 
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. eee ow — te the 
end of them, is the doctrine of legitimation, per 
tubaeguens matrimonium, so much as once mentioned; 
audi in all his writings the contrary is pointedly laid 
don. No bastard, (says he) nor no persen not 
: cated and gotten in lawful marriage, may any 
evays be lawful beir and successor to any of our 80. 
vereign Lord's Heges, (lib. 2; e. in Custodiis, 50) for 
- by the law of God; Ishmael, being bastard, gotten 
upon a bound woman, Hagar, might not be heir to 
Abraham with Isaac, Genesis, c. 21; 10, bee 
Fight of success ion is by reason of blooc and consan- 
guinity of the fathet's side, which is'called jus ag 
nationit; and therefore a bastard, whose father is 
uncertain by the law, is understood by reason to be 
of Kin to no man, and none to him, nen | 
pater legitimus, ibi "_ a 1 e aut vuccentio a 
| aun. ed e e 


Bk 


Hans 1 might 6 ee ins A 
position stated by Mr. Wallace, that “ the law 
has declared children untawfully born to be capable 
of being legitimated, and to be actually legitimated 
by the subsequent marriage of their parents.” It 
may not, however, be imp oper now to examine the 
mi Ig RO 29 11 e Or "HOON 
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wy BASTARD may e to no man as ale 
heir, like as no man, not gotten in lawful marriage, 
may be a lawful heir. So if any man, as heir, claim 

an heritage against another, and the other object ta 
him that he is not heir thereof, because he is not 
born in lawful marriage, that plea shall cease and re- 
ceive no process in the King's Court. And com- 
mand shall be given to the Bishop of that en 
he shall take i inquisition of that marriage, and what 


he finds in that matter he shall make nen f 


the 1 or 155 e 

280 . the form Ae mes Seat” 
this Kiog to the Bishop. The King to the Bixhopy 
greeting. M. appearing before me-and my Teaticianyy 
alaims from N. his brother the fourth part of a fee, 
 belden by Knight's zeruice lying in O. as: righteously 
pertaining to him, and-whereto the said M. has no _— 


a the said N. alledges, because the said M is gotten 


and born a bastard, before the marriage  betwwixt his fa. 
lber and bis mother. And because it pertains not to * 
Court to cognoter upon bastardy, I lend them to you, com- 


D you, that inthe eee en you 5hall © 
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fulness of children, a question 
2 be proposed. If a child is begotten and born 
berwixt a man and a woman, before lawful marriage 
n them complear ; if that child is lad ful or 
not, it being of verity, that the father of the child 
hereafter marries, and takes t to hag W wife the 


let, Anenrthe lay 


355 e e e OK e Il 
ie 360; nora ths: child: inks 40 10 2. 
„„ i de common civil law of the Romans; and by 


rt the canon and pontifical law, is lawful, neverthe- 
less, conform to the law of this realm, he may no 

| wmuays be suffered or ee to claim ny e as 
5 DO 0 n 008 WY Nb 


Tats, it may be nn is l an 0 
or conjectural opinion, but a positive authority: | 
expressly stated, and proved by the precedent of 
- writ established by law for trying the fact in the 
the spir tual Court. Mr. Wallace, however, see- 
ing the force of it, endeavours: to destroy the au- 
thority of it, by insinuating that the Compiler 
bas committed an error. For after Stating his doc- 
trine of l-gitimation Per Subsequens. matrimonium, 
ss either he adds, it was otherwise by the antient 
law of Scotland, or the Compiler of the Regiam 
Majestatem has committed an error, by confound- © | 
ing the law of England with that of Scotlamei; fr 
children unlawfully begotten, are declared by it to | 


1 : * #433 


te incapable of es Jegitimared by the subseg 


marriage of their parents. But this is at best „ 


piriful: shift. The books of the Regiam Majestatent 


are admitted by all Lawyers: to be authemric,ahd of 5 
authority; and even Mr. Wallace himself is at great 


point of authenticity, but as positive laws, incoutro- 
5 vertible dog banking of this yo e he a G . 


_ pains: to establish the credit. of them, hot only in 


| 3þs written 18 of 0 ot Abita are E 
0 acknowledged by the Legislatute itself to make part 


of it.“ And, in support of this, he cites the sta- 


5 rates of 43546 Ge: 54, « 1471, c. a NG 5 4 


"Io PR Mr. Wallace” - objection; as it rata; 
it amounts to nothing more than an ill founded sur- 
mise, that the compiler may have, Perhaps, some how. 


committed an error; but no authority, or even a con- 
jectural reason is given to add weight to the sup- 
position of error in the compilation; and therefore, 


as there is not any probability, and far ess any cer: 
tainty shewn, that the compiler has committed an 


error, there is at least equal, nay, greater reason 
for saying, 


| Regiam 1V 
Bet ks 15 that! it was otherwise by the antient 


that no error has been in this respect 5 
committed, except by Mr. Wallace himself, and 
as there is no foundation for ascribing error to the 
ajestatem, we may fairly, with Mr. Wal- 


l, of Scotland, and, that the doctrine of legiti- 
mation per gubseguens matrimonium, if at all, was 
. posteriorly to the © Ack of N 5 
1 which chat code v was written. 
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We. Wel a antient as os Scotland; e this G00. 
trine of legitimation per subsequens matrimonium was 
4 it will be incumbent on Mr. Wallace to i 
Point out the subsequent period at which, and the 
manner in which, it was admitted ; but this he has 
not attempted to do. No repealor of the antient 
lat is to be found; not a statute, nor even a de- 
cision of any of the ourts, admitting the doctrine 
of legitimation per * matrimonium, ean be 
pointed out, and Messrs. Erskine and Wallace : are 
the first Writers who have introduced it into their 
works. Such opinions, however, not being legal au- 
Pans cannot be admitted, especially when founded 
conjecture, guarded with equivocal expressions, 

nb ler by palpable falschood. The assertion 
of Mr. Wallace, that the compiler of the Regiam 
 Majestatem has committed an error on which this. 
doctrine is founded, is at most a loose conjecture, 
and the equivocal words, perhaps and some borv, 
wich which his opinion is guarded and reren 
n us in e 18 15 ir . i 8 not s0. 


ah 


2D 


x; 


. Daa 6% this wis l 


mation. gas aalen, * been * | 


into the law of Scotland © for some centuries past zq̃ñ̃ i 

but the known falsity of this assertion effoctualiy d. 

stroys the hypothesis: indeed, he does not mention - 

when, how, or by what authority the doctrine aaa 

been received; or even the name of any Lawyer of © _ 

the last, or any preceding century, who has declared 
zuch opinion. In none of the law books; or other 
* of the writings of antient Lawyers, is there the lese 
zurmise of this doctrine of legitimation per eubae- EE. 
guens matrimonium. The Regiam Maj estateni, a8 we | 
bave already seen, expressly lays down the con- 
trary doctrine; 0 do Sir John Skene and Craig: 

nor is there any thing like it to be found, either 
expressly or by analogy, in any of the statutes. Mr. 
Erskine himself confesses it to be evident, that 
the doctrine of legitimation per eubsequens nat.,. »_ 
monium was antiently rejected in Scotland as well as 

in England, not only from the Regiam Majestatem, © i 
b. 2, c. 51, 8. 1, 2, but from the old law books de 5 
Fudicibus, c. 24, and a charter of James II. to the © 
Earl of Caithness, 5"; e in e $ Vindication 

of Eliz. Oy 58 . 


8 » . Fol. ate p. 0, 35. But Mr. Eroking would 3 not 5 1 
correct, if he had said, that the doctrine of legitimation, fer eben! 15 | 
 matrimonium, was not at this time introduced; for by saying it was rejected, 3 
the admission of the doctrine, previously to the rejection of it, is supposed, | | 
which seems to be contrary to the meaning of the Author; for if 1 rightly „ 
understand him, he confines the introduction of it to some N — ll 
5 n centuries. . Ae, N IV. =: e 5 Shs 
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1 «Has 8 Sunn opiticn; 15 bean adn no- 
ticed; and even Sir George Mackenzie takes no no- 
tice of this doctrine of legitimation per subueguens ma- 


_ #rimonium, which he would undoubtedly have done, 
had ĩt then been received law; and what strengthens 


this negative evidence is, that he mentions writs 


or letters of legitimation of bastards by the So- 


_ . vereign, and had there been any other method of 
legitimation, he would undoubtedly have mentioned 
its nay, he carries the point to a total exclusion 


of the doctrine stated by Mr. Wallace, for he says 


expressly (b. 1, tit. 3, s. 1) that the King albne 


_  ean legitimate bastards, and he ranks this kind of 
legitimation among the royal prerogatives; nor, as 
has been already observed, is there a single decision 
of the Courts recogni ing or gl, _ 
105 Mr. Wallace and of Mr. Erskine. 


OM PR AY indeed, 1 of the » follow- 


: ing exception from his general es legitimation 


8 5 per Subsequens matrimonium: Children (say he, 
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page 273) are not legitimated by the subsequent 
marriage of their parents, unless it is possible to 
feigu the reputed father and the mother to have 
been husband and wife of one aother, both at the 


tion of the children, and duriflg all the time 


5 5 wa Antervenes between it and their subsequent 
| marriage.“ But Mr. Wallace has contented him- 


wh en Fig 1 by 11 1 cases 
rank 


* 


OF eee 


given a single instance in which it can be applied ; 


indeed it is something like blowing hot and cold 
with the same breath; and it would be carrying 5 


only ; for though he has pointed out different ways 5 
in which this fiction cannot be applied, he has not 


tion too far, to suppose that a case could pos- 


2 exist, in which such fiction could be set up 


. Positive rules of law, and in Vick! of i 


ce, en eee eee fe 38 


RE 
of 8 £-Y 


3 FIR th at of me „ 


to the birth, does of itself destroy this fiction; for 
it is impossible, with the greatest strength, both of _ 


fancy and of fiction, to feign those to have been 


bucband and wife of one another, both at the con- 


ception of the children and birth of the children, 


and during all the time which intervenes between 


it and the subsequent marriage; for such act of 
marriage itself shews the commencement of the ma- 
trimonial contract, and proves expressly that the 
parties, before that time, were unmarried. No , 
let us see how the Author states the law as to chi- 
_ dren begotten before marriage. Bastards (Says = 
P. 295) are said to be vulgo concepti, their mothers 
i hen. to be common women, and their fathers are e 
0 ume ee 8 et 4. Jure to be t un- 5 
'. © « The precumption jurie er de jure takes oe when eee REI 


e  entabliches the truth of any ohne ry presumption, 0 that its Fett can- 8 a hs | 
Erckine's Inst. p. 730, 8. 36+ Sia 


N which the la has declared to be matter of absolute 
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8 s. 12, L eh . ons eld c course, the Pha os 95 
one en, it 6 Hi call their oc} LEE. 
* ng by admitting the 3 of thefarher 
of a bastard to be a presumption juris et de Jure, 
the rule, pater est quem nuptiæ demonstrant, must ne- 
8 cessarily also be positive, and cannot be redargued 
by contrary proof.” If, therefore, no evidence can | 
be admitted against it, no contrary rule, far less a 
fiction, can be allowed to set it aside; and all nega- | 
tive fictions, inconsistent with the men cant bind te to 
* 1 „ $2] | 


15 333 . out a PDR les us Ts 5 
| Pose; that a man marries a woman who had a bastard 
von before marriage, whose father, therefore, (how- 

ever strong the reputation) is uncertain, and a son of 
this husband, by the same wife, is born aſter mar- 
riage, whose father is therefore certain; it may be 
ked, which would be the heir at law of such hus- 
hand? According to Mr. Wallace $ opinion, thefor- 
mer son would exclude the latter, and that state 


would be taken from the latter by a matter 
tainty. But to maintain this pbbition, not on- 
| iy must the 1 rules of law, but the substantial rules of 


. evidence be reversed ; for, supposing it could be es- ; 
5 E et fa cls Gat he was the real 


80n of his reputed —_— the Court could not per- 
mit the matter of fact on which the positive rule of 
law is founded, viz. the uncertainty of the father an- 
nexed to the state of bastardy, to become the subject : 
of judicial discussion, far less to be contradicted by 
evidence, however clear to the contrary: for, as 
it is not a presumption, but a rule, it cannot be 
set aside by contrary evidence of the fact; as it 
would be absurd to allow a proof of that, which, 
even if proved, could not be eee to influence 
. 06 reps pups . 


Dis, supposing 0 Crank cit be 50 * 
ang the son of the mother before marriage could 
be: allowed to take off that uncertainty which is at- 
rached to his state of bastardy, by evidence of the 
truth of the fact, that he is really the son of the 


reputed father, yet I believe Mr. Wallace would 


ſind it to be a matter of some difficulty to get be- 


yond reputation, which would not be sufficient. The 5 


nature of the fact is such, as not to admit of positive 
proof, nor do the stolen embraces which generall7 


Ad accompanyunlawful love, favour the facility of ach = 


proof. The father could not swear positively to the 


5 reality of the son having been begotten by him, FE 


for the mother may have admitted other men to 
ber embraces, and many reasons may be suggested 
for not giving absolute credit even to the positive 
. ag of the mother; the a as to Er" per- 
. Po „„ . 


3 


of his parents are not necessary to support him in 


4 
T7 vv 


Tonfess a promiscuous connection, and all those par- 
tialities and prejudices, which every day are to be 
seen in parents, in respect of their children, and 


the many different ways in which their interest may 


be concerned, as well as their inclinations biassed, 
srongly shew it to be impossible to ascertain the fact 


beyond a doubt; and the dangerous consequences 


of admitting such evidence, as well as the neces- 


sity of making the rule absolute in the first instance, 
that the children born after marriage shall be deemead 
lawful children of the Rand, ___ the heirst to bis 


ee 51 ee 


1 


-__ different from that of the son born before mar | 


tiage. The state of the former is fixed by lau 80 


strongly, that the acknowledgment and reputation 


it, and nothing but che clearest evidence can take 


rule, viz. that the best evidenc 


placing uncertainty before certainty, and doubtful 
lende before that to which the law has affixed 


tthe stamp of truth. As therefore, the farther off : 


wa 22 7 PE 4-2 & - 1 : YL g & 5 
1 a» . 4 14 An! 8 
* — £ 5 3 # ; 
: 1 5 1 * ; 
p N * * * 4 " . K * 
3 Fa IRE 3 N 
„ , : 
agg F 
/ F - * 
0 5 72 
- 44 
de . * 


away that certainty, which the law has annexed to 

his birth, from such birth being subsequent to the 

marriage. And to give weight to Mr. Wallace's 

decision, would be to reverse nem yer fundamental 
e 5h 


be given which : 
tibe nature of the thing admits of, as it would be 


? 
+ 


. graves 


_any. ae _ 3 the 4 5 ruth, hs. 


weaker must be the evidence, it may fairly be con- 


_ tended, that che case of the son before marriage, 


being in the class of probability after that of the 
on born in marriage, the former cannot be aloued | 
AMIE he Me of his state. i 


5 


Lr us now tak ther reason bol this Joftine of * 
gitimation per subsequens matrimonium into con- 
sidleration, and if we find it to be unreasonable, as 
well as contrary to established and necessary rules, 
we shall not be sorry to find it unsupported e 

sitive law. All Lawyers agree, that a child bom 
out of lawful matrimony is a bastard, and it is one 
of the special qualities of bastardy, that the father 
is uncertain. Admitting, therefore, the doctrine of 
the ciy il and canon laws to take children out af 
that state, if the parents afterwards intermarry, it 


U 7 


appears that the reason of the contrary doctrine i is | * 


much superior to that of the Roman law, if we 
consider the principal end and design of establish- | 
ing the contract of marriage, taken in a civil üchr. 
-- abstratedly- from any religious view, which has 
ee e to 90 SO: the e or e macy. 


Tas main 5 _ ed: of marriage. there- | 
ky being to ascertain and fix upon some certain 


person to whom the care, the protection, the main- 
| fenance, and the education of the children should 


. er, 


3 


belong, this end is undoubtedly better answered by 
legitimating all issue born after wedlock, than by 


Hes Jegitimating all issue of the same parties, even born 
. dee wedlock, so as wedlock afterwards ensues. 


st, Because of the very great uncertainty there will 
ase be in the proof that the issue was really 


begotten by the same man; whereas, by confining 


che proof to the birth, and not to the begetting, it 


becomes perfeAtly certain what child is legitimate, 
and who js to take care of the child. — 2dly, Be- 
cause , by the Roman law, a child may be continued 
a bastard or made legitimate, at the option of the 


Hiber and mother, by a mar iage er post fatto, - 


thereby opening a door to many frauds and partia- 


- | Hties which otherwise will be prevented. zaly, Be- 


Cause by this law a man may remain a bastard 
ill forty years of age, and then become legitimate, 
by the zubse quent marriage of his parents, whereby 

the main end of marriage, the protection of infants, 

is totally frustrated. 4thly, Because this rule of the 

Roman law admits of no limitations, as to the time | 


** 


or number of bastards to be so legitimated; but a 


dozen of them may, twenty years after their birth, | 
by the subsequent marriage of their ; parents, be ad- 

mitted to all the privileges of legitimate children. 
This is plainly a great discouragement to the ma- 
© trimonial state, to which one main inducement is 


usually, not only the desire of having children, but 


Also the desire of procreating lawful heirs; whereas, 


5 7 ” a; - : 
— 
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* 


* 


; dhe dockribe Ad Tam contending Fob) guards 


_ this indecency, and at the same time gives 
sufficient allowance to the frailties of human nature. 
For if a child be begotten while the parents are $in- 


gle, and they will endeavour to make an early re- 


paration for the offence, by marrying within a few 


moriths after, the law is so indul gent as not to bas 
tardize the child, if it be born, though not begotten 


in lawful wedlock; for this is an incident chat can | 


| happen but once, since all future children will be 


| TD as well as many. within the rules of e : 


Vo 
3 


BI 1 from the 3 Fee as willy 18 5 


be positive rule, pater est quem nuptiæ demonstrant, 4 
Bastard 1 18 born 1 in a state of uncertainty as to his fa- 


ther, such uncertainty being attached to him at his 


birth, must necessarily remain with him during the 


- whole of his life; for it is impossible to ascertain the 


fact with greater certainty, by a subsequent mar- 
riage, than without it; and the rule being positive, 


evidence cannot be received to oppose it; far less can 


the subsequent consent of the supposed father, im- 
plied by his marriage with the mother, be admitted. 


For though the law will admit of evidence to prove b 


a man to be the reputed father of a bastard, in order 


to load him with the maintenance of the child, such 9 a 


pProofs are confined to reputation alone, and may be 


osed by other evidence; but the doctrine of legi - 


tublishing, without evidence, what it is nn 
in de mature ee dak it, and what too 


1 5 i" gs Pirie eee , 


but it may also be otherwise; and if marriage 


dne has the effect of legitimating the children of 


the wife, the husband may on his marriage day 
get more than he bargained for; not only a wife, 
but children also, ready made to bis hand: for 


none of the Writers have stated the acknowledg | | 


ment of the husband to be necessary to compleat 


this legitimation: they must therefore, like the 
diebts of the wife, contracted before marriage, fol- 
low as an incumbrance on the husband, in con- 
sequence of the marriage; and, whether he be sa- 
tisfied of the fact of cheir being begotten by him 


or not, he must submit to have them for the heirs 


of his fortune. If a bastard has no certain father 
at the time of his birth, that is a matter which in 


the nature of things cannot afterwards be made 


more certain; therefore, the doctrine of legitima- 


tion, per aubseguens matrimonium, must fall to the 
ground, as one fiction cannot be set up against ano- 
ee 3 the rule, pater est quem nuptiæ demon- 
# consistently with the meaning of the 
l 9 to 8 that the nuptials must p 


ok the birth. But, ifonche oher hand the dofineof le 
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| rule of nuptice: demonstrant is destroyed, by taking 

For if at the birth nuptials do not exist, nothing can 

be from thence demonstrated; and to prove any thing 

to have happened, the proofs must be coeval with 

the thing itself, nor can it be established by evidence 

which did not exist at the time, and, for any thing 
that can be with certainty inferred, may not be 


+ Ta birth-right is one of the most sacred legal 
vights. It is the foundation of all the relations and 
tespects of consanguinity, and from whence innu- 


merable and most important advantages in civil o- 


0 ciety flow; and by this tenure is the participation ß 


great public honours, rank and fortune held — 
The law respecting it cannot therefore be too 


strongly secured against innovation, nor ought it to 


be shaken or affected by the dicta of Lawyers, even 
if they were not guarded, (as this doctrine of Mr. 
Wallace is) with the doubtful and equivocal ex 
pressions of *© perhaps” and © zome how : doctrines 7” 
of such importance ought not to be broached in- 
7 cautiously, uns upported as they are by any positive 
rule, or by any general analogy of law, and much : 


less when they are opposed, not only by ge al 1 85 


. N but os the Taha letter ha the Tow: EE ng 


"» ad ther premizes leave it to the 3 to 5 
ene 5 


determine, whether or not the safety of the state, 
b te liberty of the subject, or the commercial in- 
tterests of the kingdom are likely to be promoted 
under such a jurisdiction as the Court of Session; 
and whether or not political necessity requires that, 
in order to compleat the Union, and emancipate the 
8 inhabitants of the North, the 18th Article, whereby 
the separate laws of Scotland respecting private ri 
are reserved, ought to be repealed. And when we 
farther consider the rules of practice of the Court 
FO of Session, we shall be equally decided in opinion, 
chat the nc Article, cove reserves the Courts of 
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The Oe” Whether t ibe Fn. of 5 are foes OE 
_ rowed. from those of England, considered—The H. 
milarity both of the Laws and Rules of Practice . 
proved. Tbe Cause assigned of the Deviation from 
_ the antieut Rules. ä 


7 HAVE De FU ao es Ahn bows of Scots 5 
land were originally borrowed from England. This 
however is a point on which all Writers are not 


agreed. Some, particularly Craig, have endea- 
voured to prove, that the English law was bortowed: 0 
from Scotland; while others * have confidently af- 
Nee that the latter was derived from the for- 
mer. And Sir William Blackstone (vol. i. x p. 9s) 
- 3cems inclined to carry the point still farther. He 
; 5 c both kingdoms were antiently under be 
ume government, and in support of this he cites 
the English stat. 1, Jac. I. e. 1, by which it is de- 


kingdoms were e one. Sir Edward C 


« 1 5 5 C © Brace's Princip 11 Fead. + 2 Inst. 248. 


clared, that. these two mighty, famous and aint 5 | Jo | 
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was, not only in the religion and language of the 
two nations, but also in their antient laws, the de- 
scent of the Crown, their Parliament, their titles 
of Nobility, their Officers of State and of Justice, 
their writs, their customs, and even the language 
of their laws.“ Upon which account, he supposes, 
the common law of each to have been originally the 


1 


50 Bur, notwithstanding the weight of these autho- 
rities, I am inclined to doubt the truth of this 
antient unity; nor will I venture so far as to say, 
that Scotland is indebted to England for the whole 
of its antient system of government, though un- 
doubtedly a great part of it is of English derivation. 
Perhaps s the truth lies between them, and that both 
kingdoms borrowed from the same source. It is 
evident, that the antient laws of England and Scot- 
land, though far from being the same, bear a re; 
markable resemblance to each other. It is also to 
be rege that Glanville, afterwards Chief Jus- 
l PREY in cis reign of King Kaup bed; who ascended 
me chrone in the year 1135, which is the most an- 
tient collection of English laws itt existence. David 
che Second of Scotland, resided as a captivetwelve | 
years in England, but was afterwards reste | 
his kingdom, and married a daughter of Edward 

5 II. To a | ahaha ras reign, 202 the TRI. or. 


, compiled a code of the English 


der of King David, is attributed the work, called 
Regiam Majestatem. Now, when it is considered, 
thatGlanville wrotealmost two hundred years before 
"8 reign of David, and that the Regiam Majestatem 
is, in fact, a copy of Glanville's work, as appears, 


ist, from many entire chapters being transcribed 3 


adly, from the numerous references on the mar- 1 
gin, and where Glanville expresses a doubt, so does 
the Regiam Majestatem; it may therefore be con- 7 


cluded, that in the course. of David's residence in 


England he procured a copy of chat treatise, and | 


had it incorporated into the law of Scotland on his 


restoration; and this appears the more probable, 


2 from a comparison of the history of both king- 


doms, it is evident, that England has always been 
. e . en W eee + 


Ci civilization. | | 
: = 


das Chief Pda Hale # * is decidedly: of this | 


Opin. < It is (says he) beyond all contradiction; 


a of the laws of Scotland hal congru- 
ry! and similitude, and many of them a perfe&t 
identity with the laws of England, at least as che 5 


English laws stood in the times of Henry II. R 


I. King John, Henry III. and Edward I. And 


although in Scotland use has always been made of 
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wards of twenty cases, as a few instances, in which 
they not only agree in substance, but in words; (c re 


mitting the reader for Nara >iea 4. 
book elf. 8 


* : — 
* 7 128 WIE by 2 | 3 


ho liker manner, PR dishes attention to the "i 
Sis: Majestatem arlfl antient statutes, must con- 
vince us, that the rules of proceeding in the Courts 


of Scotland were English; for not only are the form 


and substance, but even the technical terms of art 
in both the same. The brieves recorded by Skene 
seem to have been copied from the English Ofi- 
citia Brevium; and the rules of proceeding set 


forth in the Quoniam Attac bhiamenta differ little from 


the antient practice of the English Courts. On the 
brieve or writ, the defendant was * to appear at 
certain e and . Ah before the Bailey n 


- b The dbore PO Oſage that « ee e ee 
Fosession, by Mortancester, Juris Utrum, Assis de Novel Disseisin, &C. and 
the writs and process are much the same with those in England, and are 
directed A 1 the old eee, i thee of Ed- 


where their municipal laws, either customary or 
parliamentary, have failed; yet as to their parti - 
cular and municipal laws, we shall find a resem- 
blance, parity, and identity in their laws with the 
laws of England, antiently in use; and we need go 
no farther for evidence hereof than the Regiam Ma- 
Jeitatem. And in support of this, he gives up- 


Nn d 
x 2 | {1 - * Wt 
SYS Es 8 15 5 „ 3 F . - 
EL LD es = y IK 45 ene 3 * 2 * . * een "> $5 ; : FO Ih IS 
© ON £ 3 ; 4 : Rog K 
Ai 5 : 2 . 5 * 


is, of a plea of land or of debt or of tranagres - 
sion. And the statute of 1429, c. 113, enacts, 
chat the brieve shall not be liable to objection, if 
it contain the name and sirname of the 8 the. 
name of the cause, and the date. The similarity 
af this to an English bill of Middlesex must be 


3 * 


evident to any perzon who ever saw that precept. 8 


* ts 


— 


Tas claim a answers also to the Engliah ra- 
tion, and the rules for drawing it are thus laid: _ 
down : :+ © Tf the plea is an action of debt, the 
pursuer "chall ask the same from the defendant, by - 
be words of the law, claiming from him a certain 

certain cause, naming a certain day and 
Fear, according to the nature of the debt. But in 
Pleas of debt, the nomination of the place where 
the debt was contracted is not much regarded: but 


5 in pleas of tranagreyion, ie, necewary that ü. 


be e in bis balevick, Eee 8 
his body, before our Lord the King, at Westminster, on Saturday nent, 
r of al Souls, to answer 8 Sen RO Mn oye 


, Upon a certain complaint, that 
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Scotland make ee island, the two kingdoms 


being divided, not by the sea, or any considerable 


arm thereof, but only by the interjacency of the 


river Tweed, which did not hinder an easy and com- 


mon access of the people of the one kingdom to the 
other, whereby an intercourse of commerce, parti- | 


cularly in the border counties, took place, and a 


| knowledge and familiarity with the English laws 
and customs, from such A | 


t : 1 Was NO 


4 ; 
3 


1 ee Novilicy but the Kings b 
| Seotland held feudal possessions in England. The 
Earls of Angus were Barons in England, and sat in 
the English Parliament, as appears by the summons 


in the time of Edward III. and the counties of Nor- 


thumberland,/ Cumberland, and Westmoreland, 


5 were antiently held of the Crown of England by 


** 


& « 
%. — 
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the Kings of. Scotlan 


attended with several vi- 


cissitudes and changes, until the Feast of St. Mi- 


nd book of the Exchequer, And certain posses- 
sions held by King John de Baliol were afterwards 


chael 1237, when Alexander King of Scotland 
released his pretensions thereto, as appears by the 


forfeited and lost, by his keying = war e dar 


"I in 270 . e 17 gs 1 


diet 4 e erccute citationis Sententia page is 


| parison throughout—the many diversities subsist- 
ing between the laws of England and Scotland at 
present, may be well enough accounted for, from 
2 diversity of practice in two large and uncommu- 
nicating jurisdictions, and from the Acts of two dis- 
tinct and independent Parliaments, which have, ini 
many points, altered and ac _ ow dom 
mon ow of both AIR?” | 1 5 


4 NY ys of the . . — to 
; Rs original process and declaration, is not perhaps 
50 striking; but they were clearly founded on the 
5 principle, that j Jute ought to be speedily executed, 
. ' maxim, in a mercantile state, incontrovertible. i 
By stat. 1426, c. 86, forty days were de | 
- KGicient time for finishing a suit, and the c Who 
Should be convicted of delaying or neglecting to 
give judgment within that time, was answerable for 
damages to 5 party. The form of proceeding 
Was ordered thus: If the defendant confessed the 
demand, fifteen days were allowed to him to dis- 1 
charge the debt; but if he denied the chaige, a Ts 
peremptory term Was assigned to the plaintiff, to 
prove his claim. The plaintiff's proof being closed, 
the defendant was next to state his case, and ad. 
duce his evidence, after which a day was to be as 
_ signed for judgment. * Sic quod infra guadra 8 5 
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lationes admittat.. Et si Juder, infra guadraginta 
1 Ges propter deſectum vel negligentiam, non fecerit com: 
FF plementum' justitiæ, vel frivolas appellationes admit. 
E- tat, et de hoc, coram quo Ordinario wier futrit, : 
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War the 3 of chose iv . 
their graves, to see the practice of the present age, 
and to be informed, that now, when we are be- 
_ come a great commercial nation, instead of forty 

days, facty months; and sometimes as many years, 
are taken to determine a simple question, what 

must be their sensations? I have already hinted at 

the cause of so great a deviation from these first 
Hs principles. In antient times, when the arts of war 
1 and the cultivation of the earth were the chief em- 
plwKhłyments of our ancestors, when luxury and its 
g ttendants were unknown, our laws were few and 
Simple. In consequence, as we began to bend our 
minds towards Commerce, new regulations became 

. becetsary, and when at last we were emancipated | 
from the yoke of Popish tyranny, views of a more 
pbrilhant nature presented themselves; and the ar- 
fs . bitrary jurisdiction of the Clergy, not only in ec- 

+ elesiastical, but in civil matters, lessened. It was not, 
however, till after the establishment of the Presby- 
ago . Ines Ron Clergy 


Exc Tr Hot Aang in a und cas fl 

. parity , and this important branch of polity lodged 
tte hands of Layer, The consequences have been 
(| already noticed. The praftice of brieves, after che 
establishment of the present Court of Session, gra! 
5 dually fell into disuse the artificial mode of Rows 
ing proceedings in England, called Special pleading, 
Was $6011 lost, and the coutse of Proessionsk edu- 
Ae nfſred a ts! charge, 


Fr ths Ab ef Sederüit, none Shi beter 
Abts, but “ who have procured and travelled”. 
before inferior Judges the full space of three years, 
and thereafter give Sufficient proof of their quali- 


| fearion, and WHEL, the inferior No TONER 


It was also the custom; for sotne time after the in 
mlitution of the Court of Session, that the Students | 
entered themselves with Advocates, in order to learm 
che practice of the law, and of their udmission to 
_ the office of Advocate, they were examined, both on 
ris Roman and municipal Ia of Scotland. This 


likewise was $06h discontiniied, and an examination RD 


off either the Roman or Municipal law deemed süf. 1 
fibient. Afterwards, ee rhe admission by trial on the 1 
8 is 160k 


. 


on to be most honourable, "and. 4 08 


makes the intrant to be more respected than those 


who pass on the municipal law of Scotland.” + In 


1 an law.“ = 


85 order farther to crush the study of the municipal 
0 and encourage that of the civil law, the fees of ad- 
mission, in consequence of an examination on the 
law of Scotland, were double those when the stu- 
dient passed on the civil law. And 50 strong was 
the prepossession in favour of the Roman j jurispru- 
dience, chat an express article is introduced into the 
Treaty of Union, That no Writer to the W a 
be capable of being admitted a Lord of Session, un- 

less he undergo e e trial on he 


a ft 


85 6 eg year Ne, 0 hy . 3adogy ji an 
Act of Sederunt, by which it was ordered, that de 
student shall be twenty years of age before he can 
be admitted to trial. That aſter an examination 
on the civil law, a year should intervene between 
such examination, before. he shall be examined 
touching his knowledge of the municipal law and 
55 practice of Scotland. After which he prepares a 
thesis, and undergoes a public examination in Latin, 
on an assigned point of the civil law. But, though 


N 5 this Act of Sederunt includes the pradtice as well as 
- the theory of the law, it is a fact notorious, either 


| that the student ee a0 oe of. 


| * Irons Sana th Gull of June $69 
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practice, or that his examination is a mere farce; for 
every one who has had occasion to attend the Court 
must have observed, that most of the Advocates 
cC.ome directly from the school to the bar, and at 
 theirfirst entry on business, exhibit shameful marks 
of ignorance of this most important branch of their 
profession; and many are qualified for being ap- 
pointed Judges, according to the 
Union, before they are capable of 


That hereafter. eee ee | 
guccessors to be ordinary Lords of jon, but such who have served in 


me College of Justiee in Advocates or principal Clerks of Sexion for the 
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. - Mode of Proceeding destribed—Of the Libel and Ci- 
tation Ye different Kinds of bac d 


ö ” N > 
Kation, Domicilii-—Rei ier. „„ a 


To this radical error in the education of the stu- 


dent may be attributed the loose and prolix mode' | 


2 drawing the proceedings, according to the 


zent practice. instead of the short and imple mode | 


"& bringing an action by a brieve, containing the 
names of the parties, of the cause and the date, the 
Summons or libel must, in the first instance, be fully - 
drawn up, and the inartificial mode in which these 
libels are prepared, preclude the possibility of re- 
ducing to a certain ſixed standard the form of this 
branch of the record, or even of laying down gene- 


ral rules for framing i it. There is not any settled 


form now used, and I helieve two libels drawn up 
in like manner can hardly be prodbctd-: the cause 
of action being stated in as many different ways as 
there are act ions. Sometimes several actions, incon - 


gruous in their nature, and different in their rules of | 


- proceeding, are ene one 1 a they 


me a quences of the Reformation. Te pretend 


are in general drawn up abstrusely, and with 80 


much inattention and inaccurad 
ing the cause of action, but 


rence to certain vouchers, or perhaps the books of 
| acopune of the er 3s therein held as re ed | 


not expressly 'Stht- 


ee the . Amik ee gh 
consequently the defendant cannot core prepare 
with a complete defence. It also | 
a these libels are drawn out to the most ener 
mous and unnecessary length, by the recital of long 


land < the warrant for citation passing under he 
„ was at first conceived in a set form, in 
ey! to cd it was eee y. 
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proceedings could take place, it was necessa | 
uch process should be notified to the ee in 


person, before be could be said to be in contempt 
of the order of the Court for him to appear; and 
as the Judge had no power beyond the limits as- 
Signed to him, it was necessary to find the de- 

| fendant within duch jurisdiction before the summons 
En ee rm . 
| | the 


bi Ipod hoc 


| Tumaums keene appearvinthe nexx age of 


e proceec 18% 9 to wit, the citation. In the early 
e of jurisprudence, before men had arrived to 


such a state of subordination, as to give full scope at 
the authority of the Judge, the appearance of the 
. . defendant could not be compelled. Unless, there - 
fore, he zubmitted himself to the arbitration of the 
Judge, the plaintiff had no other method, but by 
using personal violence to compel him todo justice. 
5 The Roman law allowed the plaintiff after refuzal 
to appear, to drag his party before the Pretor ob- . 
torto collo. The inconveniency of putting the exe- 
cutorial power of the law in the hands of private 
parties, suggested the invention of legal process to 
compel his appeatance, and as such appearance was 


deemed a necessary preliminary, without which x no 
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the advantages resulting from the length of na 1 
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"bs ations; that by the! antient hon of Ade h 


N of the citation was absolutely n- 


cessary, and it was not till a very late period that 
ve find citation at the dwelling - house of the de- 
fendant allowed. It is evident from the Quon. At. 
tach. that antiently the first process was an attach: 
ment; for (says the Author) the moveable _ oy 
of che defendant should be first attached or arrested, 
until he find security by pledges 20 appear and answer: 
to the complainer, and then the attachment she 
be dissolved. Sometimes arrestment should be 
upon the body of a man, as in pleas of transgression, 
en so in the beginning of the plea of all che 
aforesaid actions, attachment should be asked, and 
7 beginning should be made thereat, that the 
party complaining may lawfully bring and na} 
bis complaint. After that the attachments are r made, 
te parties should be summoned. I nmons 
should be made at the Aale bende f. ay 4 


her place.” And the aha processes for en- 1 10 
8 the appearance answer nen HERE anne 6h 
ey i of 2 ee 


5 fendant, where he makes his residence, and in na © 1 
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Session, the attachment was laid aside, and the vt 
mons became the first process, this rule of serving 
it peisonally at the dwelling · place received an al- 


to serve it personally, or at the dwelling- place. This 
opened a door for fraudulent services, to check which 
the stat. of 1 446; ch. 98, was made. It is 9 


8 Wark; upen 6 Mätdterten nen Court o 


ternative explanation, and it was deemed süfflcient 


* Order of Seammioning of all Persons in Civil 
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der sal ft shew the cance of [their coming; 
and if chey canine 


5 Actions; “ and igin chese words, © Item; fot prevent 
ing of great 1 inconvenier 
Sovereign Lotd's lieges, by summozing of chem at 

weit eee eee and n ne fusely, and | 


es and fraud done to our 


ordiined, 2 ems where any Officer | 
r Sheriff in that part passes ar command of the 


Eing's writs, or the precepts of the Sheriffs, m_ 


ards, Barons, or Baikes, to summon any party, it 


they cacinor apprehend em pergvtially, den al 
Pass to the gate or door of the principal dwelling- 


Phe ubere the pemos to be eee 


has their actual residence for the time, and there 
Shall desire to have entrance, which if it be gtanted, 


Hot get che part essay, they 
shall show their writ or precept to atly of che ser- 
vants, which if they refuse to take, that wy, affix | 
the same . the 2. — 0 nad the p sum- 
moned. | 
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Orzen persons having an interest in the. 
may, in gome eiter, be permitted to become par- 
lies without ae ROO 3 the jut 
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domicil, for he must follow that of the defender, 
since no defender is obliged to appear before a 
Court to which the law has not subjected him.” 


in the same section, he confesses, that no 


Judge can pronounce sentence on persons or sub- 
Jed without his territory; and that civil jurisdic- 


tion cannot be founded, unless the defender either 
reside within the Judge's territory, or be possessed 
of some estate or-subje& within it.” The first ok 
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| Dax former often denden, if the peron 


25 connected with the dwelling- place, seems to 15 
Fun to be the only ground of jurisdiction in 


personal actions; which, in respect of the parties, 


all actions are. It is a fundamental rule, that N 


in order to found a personal actio 
son of the defendant must be amenable to the 


jutisdiction of the Court; and in order, as well to 


-as to comply with the 


opportunity of defending wing It is immaterial | 


aer 


288 1 
1 


e  aftor seguitur forum rei. The as; that 7 


_ theplaintiff must apply to that Judge who hath au- 


thority over his party, and can oblige him to do ws. 
duty.“ But though this rule has not been except 5 


ed from in the law of Scotland, vet, while it is ad- 
mitted in theory, theoretical axioms have been set 


up against it, and means adopted in practice to de- 5 


feat it, and give to this Court a jurisdiction not 
only over Scotland but over all the earth; and not 
only witkout law, but in direct contradiction boch 
"0 femme ran and e catutes. b 


1 


" From the stat. of 1 540, E 7 5, two o exceptions. 


2 were afterwards made. The first, by statute of 1555, 
c. 32, which allows an edictal citation against per- 


ons passing out of the kingdom, pendente lite, 


t who have been summoned and warned eight days 
| before their departing forth of the realm.” And 
2dly, The statute of 1 587, c. 65, which allows ths” 
like process against Islesmen, Highlandmen, or 
| borderers, in King's causes, ubi non putet tutus acres. 
55.” Thus the law stands, and the legal Goat” 
| geems to be, that in every action the defendant 
_ be cited personally, or at his actual 1 
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1 eee e ee 
5 be brought against him concerning it. But this 
ST sort of action cannot be said to be directed against 
mdthe persos of the defender, over which the Ju 
| 5 eee nen but only against that 
3 — kisextate which lies within che territory. : 


4 "7+ 6 8 5 7 4 ; N 455 
%%% / ͤ ͤ 0 6 bon RE, 
2 47: { WH 57 i * ay * 2 _ + 2 £ wy - Y 


RI as chefs. 


55 ee e eren when | 
„„ c eee ef 


de OS | Shore of Leith, „is held sufficient. It is not, 
5 8 positively asser that uch porn Uke ir in- 
„ wy The pretext | ree is in- 
e for no other purpose, tlian to attach- 1 
: debtor's effects in 7 
. Wall happen to be found in his native country.” | 
vbvbvenl of these cases, which cannot be justi) 


ity: for the 1 of e ratione rei res re, 
that is, © where the subject claimed by the purs\ er 
lies within the territory, without regard to the re- 
idence of the defendant, unless we can suppose that 
in real actions the person of the defendant' is not con- 


cerned, but that an action may be maintained against 5 


lands, independently of the proprietor of them. In | 
buch case, indeed, if the lands are the defendant, an 7 


g 


action may lie ratione rei ite ; but if the proprietor 
of the lands is the proper party, and the lands only 
the. oblige of the suit, it must follow, that the pro- 
prietor of these lands, being the only person inte- 
rested, before his lands can be taken from bim by 
1 gment, he must be sued in that forum to which 
be is personally amenable. Thus, supposing a ny. 
resident in the East Indies, possessed of a land es- 
tate in Scotland, to be indebted; to a native of that 
country,” it will not sutely: be: contended, that the 
Pee can recover in the Court of Session a 

en ene, because he has a land estate 


In end. unless the fe" ball It voluncarity 
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aſſected, And kb the right of the defen - 1 


dant cannot be taken away by any Action of this kinds. 


for though Mr. Erskine contends for jut isdiction in 


he Court of Session; against persons residing * 3 | 
mz and even calls the Court of Se- 
Aan che ** cammune 1 all who —_ abroad,” 
5 5 N %% dra bs 


another kingdor 
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5 person 71 and therefore, chat this sort of action 
Fo cannot be directed against the person of the de- 
1 flendant, over which the Judge bath no jurĩsdict 

. 5 And as it must be very difficult, if not | 


. to draw a line between the estate and the proprietor 

ook it, 80 as to found s jurisdiction against the one 
| - * which doth not affect the other, the doctrine of 
|  _edicalcitations at the Market - Cross of Edinburgh, 
Pier and Shore of e eee en 


— npniy one oe mel 


Oe ed. — 
, 
— 
— 
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3 wulle, actor Sequitur forum rei, and not authorized by 
aa positive law, It is at most a mere creature of _ 
Z cee only by implication, for 


be supported as a 
1 ichn, u. eee ere fe ee 
__- aud for the furtherance of justioe; but neither of 
_.- * » these belong to it. Law and justice are here both 
1 0 lot, and instead of the plaintiff Suing the deſendant 
1 in che jurisdickion to which he 1s a 


oaks Hott 


mY 
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- without having either person or effects in Scotland, 


is by fiction, and that too without his knowledge, 


ee into Court from the nnen corner'of the. 
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1 this pantie no e e pretext, 
'to found an attachment against the defendant's one 
or even his person, when they should be found in 
el in order to compel. an appearance to the . 
Aktion, something might be said in justiſication of 
it. A Court ought, undoubtedly, to listen to a plain- 
tiff, so far as to attach the property of a defendant 
abroad, and in case he does not answer, admit him 
to prove his debt, and order the goods to be sold 
for his payment 3 but I chuse rather to dae bee 
English rule, that none can have judgment; but 
upon complaint exhibited to the Court een che 
defendant 20 hilst in Court, But after the declarat 
is filed, if the defendant” ma 


- "Shall be given against him; because, having de- 
verted the Court, he ceased to oppose the plaintiff's 
demand, ee eee ene eee ee, : 
Siven against him.“ Bur if the foreigner⸗ neither 


appear personally, nor grant a mandate to enter an 
| appearance for bim, I am- g how far be is 


ba one Big of Common Plas, N.. 4 aeg e. 
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* 18 N inlet gratis is not the FIT REST of the jurts- = . X 
= didion; on the contrary, it implies a jurisdiction wt. 
_ already founded, As r Mer an arrestment, nor an 5 
= _* _ other process can proceed but by authority: of: hk - MM 
WM Court having jurisdiction, the local situation bf the p 
= effects within the territoty of the Judge founds his 
#2 = Jurisdiction over the effects, though not over the 

person of the proprietor. It is by virtue of his j Juris- 
diction, that he grants warrant for the attachment, 

and the attachment is of no other u 12 bm 0 de 
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| Ta 'HE 8 3, however, rn a great 
. 8 The goods are attached before 7 | 


zs even issued against the defendant to answer, 
Wilen afterwards such process is issued, a citation 
is served against him at the Market- Cross of Edin- 
| burgh, Pier and Shore of Leith, and without ap. 
Peęarance a decree is taken against the defendant, 
without evidence being required of the justice of _ > 


” ca and ned too 1 random and N - — 


v4 


8 : n Sho id the party pur. = : 
Sued (Lam forced so iotenm him, en he cant a 8 
7 called a defendant, who has not even appeared; ear -- 
any future period return to vit seni „wirkte 8 * 
ond hope of embracing his friends; and spending : 

N of 1 his bows with the companions of his £ 1 
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constitution instead of enjoying with reputation 


ttht competency, which by his industry in an un 
bo spitable climate he may have acquired, the mo- EY 
ment he sets his foot in Scotland, in the instant of = 
Congratulation, he is met by the officers of the law, 1 

dAnd dragged to a nauseous and unwholesome pn, 
: his fortune torne in pieces by e | 


* 


. ner. who had taken the advantage of his ab- 


| sence, and set up claims which he durst not have 
3 atte pted in a fair manner to avow. In such a | 
Case as this, there is no room for's 5F Es 
ene, of law, no rule 8 
_-argument can wenn! in | LS 
= 2 W 


s#pposition 3; but there is no accuracy in this way of 


thinking. Tf. nativity, singly considered „ make a 


Forum, the jurisdiction requires no support from 


collateral circumstances. If, on the other hand, na- 
tivity singly make not a forum, no other circum- 


stance can be held sufficient, unless actual presence. | 


Without this circumstance, the Judge cannot give - 
authority, even to the first act of jurisdiction, viz, 
2 citation; and, therefore, all that can in this case 
be done, is to proceed as against foreigners, whore 
n are found ne ann, %%% LN” 


— 


Tus 9 Mr. 8 calls juriediationsa- 10 
tone rei site, But in this respect also he is mistaken, 
for such doctrine cannot he maintained, as arising 


from che principle, chat property creates a Juriadic- 
tion against the person; but from the presumption, 


that the person of the defendant is locally situated 
and necessarily connected with his property, that hin 
estate ought to be subjected to the process of the 


law, for payment of such debts as have been con- 
tracted within the jurisdiction in which they are siru- 


ated, and perhaps on the faith or credit of such es- 
tate, This, however, is only a presumption, so that 


if che d fendant is not within the gurisdiction of, the 
Court, I do not know any * nn n 
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| Ir would Tons an be a great hankhio. were 
chere no method of compelling persons possessed 
of property in Scotland, but residing abroad, or 
who could not be served with the summons. per- 
sSonally, to do justice to their creditors; Courts of 
Justice have therefore invented different forms of 
| proceeding for that. purpose. In England nothing 
is more easy. The writ being sued out for sum- 
moning the e he is presumed to reside 
with his property; a ummons therefore at his 
duwelling- house, or other place where his property 
may be found, is sufficient. If he does not ap- 
Pear according to the command of the writ, a se. 
: writ issues to distrain goods to the amount of 
fie shillings, and unless he z to the distriu· 
gas, the issues are increaged in che eee the 
Court, and on proof made of the debt and costs, 
they will be ordered to be sold, and the price paid 
do the plaintiff, These distresses are not, how- 
ever, taken in any other way than ag a penalty on 


te defendant, for contempt of the Court, in not 
- obeying the King's writ; if, therefore, the defen- 
duant appears to the action, the issues are restored to 
dim, and he is permitted to. defend himself against 
the claim of the plaintiff, who must proceed to 
trial and judgment in due course of law ; nor, till 
such appearance is obtained, is it possible, by 
any means whatever, for the plaintiff to obtain 
judgment and execution. Thus, every purpose 
of justice is answered, the plaintiff, in fact, gets 
payment of his debt if the defendant should not 
appear, and the defendant may, at any time, purge | 
bis contumacy, by entering such appearance and 
paying the costs, and thereby the benefit of his de- 
fence is reserved. This practice appears also to 
have been antiently copied by the law of Scotland, 
nk in the book of the Regiam Majestatem, (b. 1, 
7.) it is thus ordered: The defender being 
date to a certain day, if he neither appears 
nor sends, the pursuer shall appear in Court before 
the Justiciar, and offer him ready to pursue him, 
and so remain in Court by the space of three days; 
and at every day of appearance, the summons should 
pe verified. And the defender, by another brieve, 
shall be summoned upon the leer fifteen days at 
the least, to appear and answer, &c. as also upon his 
contumacy, that he, being summoned of before, nei- | 
ther appeared, nor sent one to the Court for him to 
make his excuse. And so the summons being exe- 
| cuted 49 85 him, charging himto appear to thethree 
Courts, „ 


7 | 
; 


1 i $2 i 


8 as my is, if he remain contumar, and nchlihe 


appear, nor sends an excusator for him to the fourtn 


summons or fourth Court, the lands which are in 
5 the contraversy, shall be seized and taken (sequester- 
ed) in the King's hands, and shall so remain by the 
space of fifteen days. And if the defender appear 


within the said fifteen days, he may recover the 
possession of the lands, he finding Surety OY 


. fo answer as law will.” e 


ron the came principle was the statute of 


ames II. Parliament 6, c. 30, anno 1449, pas- 


| Sed, e whic « it ig ordained, that if any person 


causes Summon another before the King and his 


be contumax, he shall be condemned, at the first 


day, in the expences of the party follower, and in 
twenty shillings to the King for his amerciament; 
and be he absent and contumar at the second sum 


mons, he shall be condemned by the Judge 1 in the 


expences of the party follower, and in forty shil- 
5 lings for the King's unlaw ; and be he contumax at 


dhe third day, at the which he shall be summoned 
to come, the which summons shall make intima- 


tion, that whether he appear or not, the Judge th 
will proceed, as law will, in the cause; and then, 
if he be summoned thrice, and appear not, he 
shall be condemned in the party's expence, and in 


four oO 8 us unlaw to the King ; and then 


shall 


of 


} 


n ee an jr 


shall the Judge proceed in the cause and do jus- 
tice; and if the cause be on fee and heritage, the 
party summoned, as 1s aforesaid, shall be condemned 
for his contumacy, and the party follower shall be 
put in possession of the said fee and heritage, and 
abide therein ay and until his party assyth (pay) 
Fully all the expences in the which he was con- 

emned, and to the King his unlaws; the which 


Addons, he shall be heard in the principal cause I 
moved against him, notwithstanding the decreet 


of possession before given, unless he abide so long 
that prescription lawfully be seen. And if the 
cause be of moveable goods, the party follower 

shall be put in possession of the other party's 
goods, to the quantity of the thing, or the goods, 
in the which the other party is judged, to remain 


uUith the party follower for a year and a day; and if 


the party condemned, within the year and the day, 
comes and assyths fully all the other party's ex- 
pences, adjudged to the party follower, and all the 
King's unlaws as is before said, and finds caution 
Gureties) to stand and abide the party at the law, 
then shall he recover again the possession of his 
goods, and be heard and have law in the cause 
principal. And if the party bohdemned have lands 
or goods, then shall his lands and goods be recog- 


nited in the King's hands, and if he has no landz 
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1 statute, which; is oviduct wats 55 
England, and analogous to the English practice at 
this day, excludes every idea of proceeding to 
| Judgment till the party be summoned and have en- 
tered his appearrance; the rule of law being, that - 
no proceedings can be taken against a defendant till 
his appearance is recorded, Here then the proper 
legal distinction of proceeding is pointed out. The 
first process is to summon the defendant, and if 
compel his appearance, by following up his contu- 
macy with attachments of his property, and in- 
creasing the issues to the amount of the full debr 
hoe costs, which can only be purged by payment 
of his fines and costs, and-entering his appearance 
to the aftion. Before, therefore, by this law an ar- 
restment could be issued against the effects of the: 
| defendant, not only must the action be brought, > 
but the time allowed by Jaw for entering his ap- 
pearance elapsed; for he cannot be said to be in 
Contempt till it can det that he does not 
appear on the day to which he is summoned. This 
contumacy, when it did happen, was therefore a 
Sufficient ground to attach his property to answer 


the first fine to the King, and the costs of the 


acrachment to the party; but even then, the Court, = 


"A* g ” 
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could not go farther, a second day must be allowed, 


and the fine doubled, and after that a third; after 


which, upon default, the Court shall enquire into 
the amount and justice of the plaintiff 's demand, 


and deliver over to him the goods or lands so at- 


tached, not absolutely, but only until the defen- 


dant shall appear to the e mY the costs ao. 


eee e 


Tas appentince FP hy defendant being thus 


obtained, the attachment is dissolved, and the 


plaintiff must proceed to make good his demand 


by proper evidence, according to the regular course 
of the Court, who are to give judgment secundum 


allegata et probata; and the plaintiff can recover 


his demands, of the award shall be in his favour, 


by proceeding on that judgment, and not by re- 
sorting retrospectively to the temporary lien which 


e eee ee e the effects of the de- 


— 


Tuis practice seems to have given rise to the 
citation at the dwelling house of the defendant; but 
though such citation is allowed, 1 do not find in 
any law book of authority, that it is the proper 


foundation of a judgment, or, that till the legal 
contract is compleated by the appearance of the de- 


fendant, the Court can make a decree on the merits 


. ors or proceed a step beyond the artach-" 


ments 


ments for contempt. The Courts of Scotland havil 
however, carried their practice in this respect to the 
highest pitch of refinement ; but by what autho- 
rity, or on what principle, 1 have not been able to 
learn. Citation at the dwelling-house, and personal 
Citation, have been confou nded, and several other 
modes have been invented, not with a view to no- 
rify the action, or compel appearance, but, with⸗ 
out any attempt for that purpose, to found final 
judgment and decree against the defendant ; and 
not only are natives of Scotland subjected to the 
| Jurisdiction of the Courts of Scotland, but, i in short. 
every man who may happen to have once set his 
foot in the country, and left a pair of old shoes 
behind him, or be entitled to the most trifling debt 
or demand against a native of that country; for, 
according to the present practice, if a native of 
the most distant part of the world should, in the 
course of his trade, either visit Scotland and leave 
behind him the smallest article, or should have a 
debt to the amount of a penny due to him by a 
native of that kingdom, he thereby becomes liable | 
to the jurisdiction of the Scottish Courts, and may 
be involved in dumberless actions, Without d 
che qo geg notice of che Manner,” 5 Zr 
| "Mr. This says c edit. p. ph „ Where, 
a the party to de sued resides in another kingdom, 
n estate in Ws, _ Count of Session is 
8 0 the... 
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< TE proper "RES as 5 commune a to oall 
persons residing abroad, and the defender, if his 
estate be heritable, is considered as lawfully sisted 
before that Court, by a citation at the Market-Cross 
of Edinburgh, and Pier and Shore of Leith. But 
where a 5tranger, not a native of Scotland, has 
only a moveable estate in this kingdom, he is 
deemed to be so little subject to the jurisdiction of 
our Courts, that action cannot be brought against 
diam, till his effects be attached by arrestment. J. 
: risdiAionis n FO 5 40 
8 I chall have occasion ee to 1 : 
5 en part of this doctrine, when treating of 
ddictal charges, it is sufficient for me at present 
| | to consider the latter part of the passage as to the 
dl eooetrine of jurisdiction by arrestment, jurisdiFionis 
fundande causa, and 1 should rather be inclined 
to think the more regular course of proceeding 
would be, to bring the action first, and upon 
showing to the Court a legal demand, then to pray 
the process ot the Court, and thereon arrest the 
defendant's goods, in order that he may, to avoid 
uch arrestment, be —— to do what the 
Plaintiff or the Court have no other means of ob- 
taining, appear to the action. But I e 
much complain of Mr. Erskine's arrangement, if 
it were only a question, whether the summons 
*. ann che ar or che anestment 
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the summons. 5 might pa ae that! it is 
putting the cart before the horse, to attach the 
effects of a defendant, by a legal process, to an- 
wer to an action, where not only no default has 
been committed, but where in fact no action is 
brought, or legal demand made, on which the 
com N ions of the Court can be ng ; 
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Bur this is not all. The effect of this arrestment 
is not confined to the appearance of the defen · 
| dant—it is considered, as I have already observed, 
to be conferring an absolute jurisdiction in the 
Court to give judgment, though no appearance be 
entered for the defendant, and though, in fa&, no 
notice whatever be given to him either of the 
action or arrestment ; and thus, without farther 
ceremony, the plaintiff takes, a judgment for as 
: large a random sum as he pleases, which he holds 
in readiness, to harrass and ruin the defendant, 
should he be ever afterwards induced incau- 
tiously to trust his person or . on che north 
ide of the Tweed. 


Tur only 3 I $hall farther make on 
this point is, that it is one of those novelties 
which have, without authority, crept into prac- 
tice. Mr. Erskine is the first Writer who men- 
tions it, Ha the Roar Oy he cites is a soli- 
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CHAP. XXVII. 
8 The Subject continued Furisdiftion Ratione Originis n 
Rat ione Cont ractus— Jurisdiction by Prorogation. - 


EE Sa * 


Ma EkskixE, in a loose and indefinite manner, ; 
endeavours to rear up another kind of Jurisdiction, 
which he calls jurisdiction ratione originis. © we 
ne agg (says he, p! 30, s. 19) be a native of 
it would Seem that he is to be deemed a 


— though he should have gone abroad | 
animo remanendi, and that therefore action may be 


gen ee N him, 5 ratione 8 c 


Tuts doctrine ald ars nuck support bel 
can give, but nothing else; for, although two an- 
tient decisions are mentioned, there is not a word 
in them applicable to it. It i is not mentioned by 

any other Writer on the law, and even the Author 
himself had not invented it at the time he wrote his 
octavo book, for it is broached for the first time 
in his posthumous Institute, and only stated in a 
as e way, the words with which it is ushered 
ing, it would seem that,” &c. But though i it 

| may ec State maxim, that a native can 
| 1 12 „ 


> 


292. Tec Af AND JUDICHL-. 


not shake off his allegiance, so as to give him liberty 


to enter into the service of a foreign, inimical State, 
yet Mr Erskine is the first, and I believe the only 
Lawyer who ever attempted to broach a civil ju- 
risdiction in respect of the place of the defendant's 


nativity ; and the case which he draus in support 


of it is far from carrying him through. What he 


means by natural obligations to - civil laws and 


Courts of Justice, is undefined ; nor does the law 


of Nature appear to have the least concern in the 
matter, far less the criminal law, which is stricti 


Juris. I will readily admit, that in criminal mat 


ters, where the crime is committed within Scotland, 
sentence of outlawry may proceed on an indictment 


in the Courts of Scotland against the person indict - 
ed, and absconding. But Mr. Erskine's doctrine 


of jurisdiction ratione originis seems to go a little 


farther, for he zupposes that a defendant having 
made a contract in a foreign country, is liable to be 


sued in the Courts of Scotland, and therefore, be- 


fore be can support his analogy, be must suppose 7 
that a native of Scotland, committing a crime in 


a foreign state, is liable to be outlawed for not ap- 


1 


To pexring to take his trial 1 in the Spas nad 


| CIVIL Juriadicion (Says Mr. Erxkine) i is hs . 
founded ratione contrattus, if the defendant had his 


domicil within the Jug oe” 8 when at the time of - 
enterir s 


7 „ r th 
+ 


Fotyrr or scma n. 5 


Veneta güde contract sued on, though he Should 
not have his domicil there when the action is 
brought against him. » This doctrine, though new 
modelled by Mr. Erskine, is evidently founded on 
rde rule which antientiy prevailed, that all actions 
chould be tried by a jury of the country within 
| which the cause of action arose; when it was NECes- 

ary to shew on the record that the jury were Pares 
curiæ of the defendant. But though the locus con- 
truttus was the rule as to the jury, it was not neces- 
sary to the jurisdiction of the Court; for, wherever 
the cause of action arose, it was necessary, that in- 
_ dependently. of it, the defendant should be regularly 
| brought into Court, and subject to its jurisdiction. 
And Mr. Erskine in the same line adds, that it is 
necessary, in order to establish jurisdiction in this 
manner, that the defender be actually within the 
Judge's territory, and be cited by a warrant from his 
Court, or at least, that he have effects lying there.” 
Now, if jurisdiction is separately founded ratione 
domicilii, and ratione rei sitæ, and if either of these 
is sufficient to constitute jurisdiction, the addition 
of this quality, arising ex ratione contractus, is super- 
fluous, a jurisdiction being established independently 

of the contract. And either the Court have been 
wrong in the decision of the case of Dodds alluded 
to, or Mr. Erskine is wrong in the statement and ap- 
en np it. He wy, ce TRIS manner of founding | 

GI T 3 8 7 n 


. Fol. Inst. p. 31. | 


8 Was . UG our supreme we 
(meaning the Court of Session, and not the House of 
Peers) in an action of declarator brought by a wife 
against her husband, a native of England, who, after 
he had married che pursuer in this country, and had 
children by her, abandoned his family, and retired 
into England, though neither his person nor effects 
were subject to the Judge's cognizance. But in 
this singular case the defender, who was called by 
eee citation, merely for the sake of form, 
was not truly considered as a party. Both the pur- 
wer and the child hed an 2OÞ9 10045 egen et 


ic they belonged ee. and e har. 
were constantly to reside; and though. she bad 
known the place of her husband's residence, she 
could not he compelled to sue him in a kingdom, 
where, perhaps, the solemnities essential to mar- 
riage differed from those which were rie in 
nn 5 Jade he 745 Nu | 


lis to 1 e it may 10 3 Ist, That 
it vas an action of declarator, not containing any 
_ "Cemand against a supposed hus shand, the object of 
rhe suit being merely to establish a fact already esta- 
blished; for, if a marriage had not in fact taken 
place, it could not be effected, or declared ex post 
alto, by a decree of this Court; therefore, the ac- 
tion and decreet were mere non-entities, neither giv- 
| ing to the plamtiff what she had not before, nor 
VVVJVVV%%%%VhwVͤ ß 8 


5 


Aigen wbe defchätht ür which was 561 Uke 
frorn him Without” it. The mar 


2285 


&e stöod inde- 


peridently 'of the decldratör, tlie Ex istence of it de- 


pending on the fact itself and not bn the decrcet, 
enter te ute ok the judgment being, to perpet 


ie evidiace oF che marfiüge which Schewe night 


be es And as die Was nöt truly conideretl as a 
party, ' it was impossible hie culd Be affected by 
this exercise of jurĩsdiction, ex contructu, more that 


he would, had it never been exercised at all. For 


the laty of Scotland would have reached him at the 
most distant corner of the earth, it being a general 
rule in the law of nations, that all questions arising 
upon local contracts are to be determ | 
Ir loci in which the contract was ti 


therefore ay question arisen in England e 
f sufficient ts _—_— a 


| marriage, ir would have bee 
wecttage ia Sdotland accor 


kingd6m. So tliat if this stret: 


from the cause stated by Mr. eke it 2 * 


vaiti, idle, and iflegal fear, which it can hardly B 
supposed the Court would entertain; and sttews 


G 2 


plainly that the Author is in great want of autho- 


= hen he feorts to wack ww re, materials, in 
ee fie * eee a as: ine io 1 
85 ß wlicton 


$614 2 


44 
8 
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of those times this counsel Was 80. 
lar. | The heathen, tribunals scarcely eyer heard 
of their controversies. 1 hey were all 

| fore the Bishop, who with his Clergy presided i in the 
congregation; and who, from the deference paid 


* provegation, „Which e n FL, « by 5 


consent of parties, conferred on ay Judge, who, 
without such consent would be incompetent.” And 
another Lawyer says, ** where a man is called be · 
fore an incompetent Court, he may offer a decli- 
nator, and it is only in case he forbear to make this 
objection, that the decree is held good against him, 
upon his actual or supposed acquies cence in the ju- 


risdiction.” . As this doctrine is important, from 


b the dangerous consequences it draws after it, 1 will 
detain the ranger A 4 moments in the oameidera. 
] tina af 3 * 112 Ce #3 0 r oe SAFE 1 


& en 3 Lade origin. 565 ee pat 55 
risdiction, we shall find its source in that advice of 


St. Faul, who reproves the new Christians for scan- 


g their. profession, by carrying on law-suits 
each other, before heathen, Judges, and re- 


"> #3 


2 — their leaving : all matters in dispute be- 
tween them to the decision of the ecclesia, or con- 


gregation of the faithful. In the feryour of zeal 
followed as a 


ied be- 


7757 


to them by the Laity, became at length. the sole 
'1J udges. They were, however, properly speaking, 
IVEY ati en had no coercive power to 

| enforce 


. x » ; 
; > : ? 
For OF SCOTLAND 8 
E ' .. N . 
* 


| nn N a. The s same cid 8 
fore directs, that © he who will not hear the con- 
gregation, let him be unto thee as a heathen Tt and 
thus the dreadful sentence of excommunication was 
1 ene, e 1 = ht 7 


5 W e —_ Dawes OR beeps Cherie, 
these Courts and their authority were fully esta- 
blished in the minds of the people. However, 
| that the temporal Courts might not be stripped of 
their jurisdiction, and Churchmen become the sole 

Judges, a distinction was made between matters of 
dpiritual and temporal cognizance. Not but several 

matters, originally and naturally temporal, were al- 
lowed by the grants of the Emperors to the ecclesi - 

astical jurisdiction, and even af such as were not 
allowed to them, they might take cognizance, 
| 15 both the parties agreed thereto. Thus, then, the 

| ine of prorogation of the jurisdiction got a 
place in the books of the civil law. Si ge $ubji- 
cient aligui jurisdictioni et consentient, inter consenti: 
entes cujus vis judicis qui tribunali præest vel aliam 
Jurisdittionem habet, est jurisdictio. * Thus, though 
consent by the Roman law could not make a man 
2 Judge, who 1s not otherwise a Judge, it had how- 
ever the effect, to bestow upon a Judge a hew ju- 
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Fa 4 8 * * 8 

T3 if . £ + 4» 2 
at TN 5 4< > 5 3 > ” 5 ; 
I. 5 þ " 1 2 4 IE, 4a: 7 N s 5 . 8 

* n 5 18 5 N 5 1 : Y : & 9 d 

” U 
. 4 


tion, and enable him to determine in a cause, 


2-4 


— 


pip 

Sack 6bjections do not ap 
idea of prorogation, but a ere waive? df a de. 
fence, which, if made, wotild only have tlie effect of 


tory, will not be permitted * 
Pleaded or an'appearatice entered. In Hke männer, 


i he egen ef Inferior Down, is Bot u Pto- 


: 7 \ £ „ x. 
rg 165-8 
0 
„ JJC CPB SILF aEES N 


Fe Karmes says 2 4 Our law wi relatich ts 
persons is the same. If a man cited irregularly 


chuse to appear, or if he appear without citation, 
and submit to the Judge, by pleading defences as 


af ke were regularly cited, the Jurisdiction is there- 
, and the engines homo effect.” ö 


ranking che plutntit begin again; and being dila- 
er another plea is 


the other case pur, of men 


nbe wf "the College of 


rogation. And the Avi 


or admits, that with, ed 
Spect to caves, the law of Scotla 


4 A civil cause brought before the Court of Jis- 


rictary or Exchequer, will not produce an el 


deeree, Dees wle the expres Chem of the de- 
fendlant.“ But "though there 

Within the juridiction'f the Admiral, and dat the 
To or ge ber rv cause ito the Zourt ef 
e N Session 


antile causes are not 


Ent. 140 Trodds, volt. p. 30. 


| $tract — tie te. 
— and chus a Judbe confined” To civil | 


"to | 


Session by advocation, singly upon che ground af 


want of jurisdiction, without assigning any other 


reason; yet he contends, that in this latter ease, a 


decree made without the jurigdiction having been 


1 to, or even a eee Te b wil be 


4 
«f 
55. 


% &- 


. „5 1 


the latter is good law, the former must be bad, 


for there does not appear any reason for a diffe- 


rence in the doctrine. It might be urged, that the 


Court of Justiciary formerly had a jurisdiction in 
civil as well as criminal causes; and at this day, by 
many of the penal British statutes, actions of debt 
are allowed to be brought in it; whereas, in the 


charter of the institution of the Court of Admi- 


ralty, a jurisdiction in mercantile causes is not 
s, that Court 

hath not obtained a jurisdiction by pres eription, 
MW as to waage ae one to ee n Web | 


4 


| 1 ax racer „ 
nion, that, ae bene e, respect 
of the Court of Justiciary, the doctr 

and the same rule app 10 the Oouet of 
Admiralty. The jurisdiction of the Court of Ex- 


cheque Ishall, however, for the present leave out of 
8 e as I Shall afterwatds consider Rug ; 
in 
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is right; | 
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in han view, am dunno to prove W it is 
vested with a compleat civil Juri | 


Etion, both at 


law and in equity, « concurrent in en ue with | 


T 


5 he So doctrine of ths civil ions bay 


| Bades has carried his adoption of it to the most 
extravagant pitch; and without the least consider 


tion, nay, without even guarding i it against incon- 
sitency, endeavours to give it a t in the law 


, his attempt 


f Scotland. I must confess, 


is only of the negative kind; for, chough: he.en- 
ters largely into the different points of jurisdiction 


which cannot be prot 


gued, he has not established 


2 single case in which it can. He says, © that 
by the Rotan law two things were essential to 


it, the 


| — EG not, however, said that even this 


doctrine has been adopted in the law of Scotland; 
5 * he: lays it down, p. 33, that . no private con- 


sent can create jurisdiction; and prorogation, .Z 


it is any thing at all, surely is a creation of juris- 


diction by private consent, conferring on the Judge 


that power which is not by law erwise:conferred. 


But, as all Judges hold their offic een to the 


rules established by law, and not from any con- 


sent, positive or implied, of the parties, they 


cannot have any jurisdiction which the law has not 


* * 
# . 
5 ; 
oy 4 
# ” 
* 1 


” 4 
4 1 


conferred. It is 1280 _— of the * to see that 
he 


j 


7 


| POUITY or cr zo 


he ks juriadiction ; nor is the objection of a want 
1 Jurisdiction too late in any stage of the proceed- 

ings, for if the Judge never had any legal juris- 
diction, every proceeding i in the cause is erroneous 
and null. 33% 


Ix r the Sans of such a Kati as Mr: 
Erskine's, would introduce confusion and perpe- 
tual clashing of Courts, if it was in the power of 
private persons to break down the fences which 
the Constitution hath wisely erected, to keep wor 
Judicature nog its A, in bounds. 
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of the Mode of conducting the Defence in the Court 
of Session. i 


— — 


1 practice of bringing out pleas, 0 3 ano- 
8 855 has been long and justly complained of; and 
it has been found from experience, that the 
strictest regulations are not sufficient to prevent this 
abuse. The Judges, considering the conduct of 
the cause to be matter of discretion with the Court, 
rather than Lira on 2 rules of law, 
are too indulgent in admitting pleas out of time: 
and though I have sometimes oh a trifling fine 
of five or ten shillings to be imposed, when a plea 
has been brought in very late, or very irregularly, 
yet I never could possibly ascertain at what stage 
of the proceedings a defendant is barred from i in- 
- roducing new pleas. 


15 Tux conduct of practitionets too, by indulging 
each other in the breach of strict rules, is also at- 
tended with bad consequences, and cannot be justi- 

fied. I do e eee ee that these 

9 


5 een ee, * mercenary motives, ow 
rather from that universal inattention to striet form 
and regularity, which has established itself in ever 


branch a the. eee Court. l 


Mr. | Os 60 pee 
cause they are drawn from the cause itself, need aoe 
be made at once, nor in any determinate or fixed 
order, but may be offered at any time before sen- 
tence. Though, therefore, a defender should deny 
the libel, he may, on the pursuer's proving it, en- 
ter a plea. that the debt ĩs paid off or compensated':” 
or, though he should at first offer a defence 
Which takes takes for granted the truth of the libel, 
0 he may, if he e e eee 1 en 
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Mn howeren is nor ontyranon ported 
by authority, but inconsistent with every legal rule 
of practice. As on the one hand, the first step the | 
plaintiff takes, is, to exhibit his charge; it must 
| follow; chat the first step on che part of the defen / 
daant, after entering his appearance, is, to exhibit 
his defence; for, till it appear on what ground the 
action is to be defended, the plaintiff must stand 
still, at least during the time allowed to the defen - 
r HIRE ROY 6 e ch dant 
nr, e Cn 
V ®-Erak.,Inot, p. 2 a. 6. e 4 50 8 


dant for preparing his Auer; aer which bei is en- 
titled to judgment, for want of a plea. In short, 
rere cannot regularly be a proceeding on the part 
of the defendant till his defence is stated, and when 
+ that is done, the Court will judge of the disputed 
point between the parties, gecundum allegata et pro- 
bata. This, therefore, appears to be the very rea- 
ther, and that too in the first instance, ( because * 
they ate drawn from the cause itself, as stated in 
the libel; and as on the one hand the libel states 
the grounds on which the defendant ought to be 
ade liable, so the defence or plea must set out the 
negative of the libel or ground on which the de- 
fendant ought not to be made liable. The sub- 
zequent interlocutory proceedings arise out of these 
radical parts, but the defence itself, which is the 
root of the opposition to the nn never can arise 
out of : 


* 
„ "7 


hs oR oj the case Meh Mr. Erckine puts, 
strengthen his doctrine, . that though the defen- | 
der should deny the libel, he may, on the pave | 
proving it, enter a plea that the debt is paid off 
or compensated; because, undet general plea, the 
defendant 1s entitled to prove- payment of the debt 
zued for. But I should hold it different in the 
case of compensation, which, as it must have ex- 
ted before the e and is is a special matter in- 
tended 


tended, for the Ps ee ee 


the trouble and expence of cross actions, ought to 
be specially pleaded without delay, that the plain- 
tiff may see the whole of the defendant's cause- 
and the Court be able to give judgment between 
them. And though the Act of Parliament of 1 592, 


ch. 141, generally enacts, that any debt, de li- 


guido ad liguidum, instantly verified by writing or 
admitted by all Judges within this realm, by way of 


exception, this can only mean where such mutual | 


debt is regularly pleaded. But not that, after the 
defendant has pleaded a defence which, if proved, 
would extinguish the action altogether, and which 


he knows to be false or frivolous, he shall be per- 
mitted to renew che litigation by a new defence, 
however just. He must then proceed by a NR, 


action .. ann. 


onal wats at a loss for the reason of Mr. Er- 


skine's next rule of pleading, to wit, that . though 


a defender should at first offer a defence which takes ; 


for granted the truth of the libel, he may, if he 


fail in the proof af it, deny the libel itself.“ For 
what can be stronger evidence of the justice of the 


plaintiffs demand, than the admission of the defen- 


duant himself? Nor can any thing more inconsistent 
with) _ be suppozed, than that Courts of Law 
, 2: Wm x should i | 


* 
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should permit a defendant to retract a defence after | 
he has failed in proving it, and to plead another 
which gives himself the lie direct. It is an insult 
on the Court, which every Judge should treat wit 
: indignant Scorn, and is repugnant to that solem- 
nity and certainty which must necessarily be ob- 
served in the form of judicial proceedings. Sup- 
pose, for example, a defendant should plead bank- 
ruptcy either of himself or of the plaintiff, the ef- 
fe of it is, either that he is not obliged by law to 
pay, or that the plaintiff has not a legal title to de- 
mand payment of a debt due in fact, but not exi- 

| gible by law in the manner demanded. And com- 
pensation is also an admission of something being 
due by the defendant to the plaintiff; for, why 

6 zhould he eee, a debt which never exited ? 


je oe ns als We healed Ah 
_ defences which destroy the cause of action alroge- 
ther, far less can they be reared up after an are 
laid in their e | 


- 
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CHAP. XXIX. 


— 


ö The iet e F the „„ Proceding | 


Observations. 


* 


Bor there does not appear to be a rule of any Kind 

strictly attended to in the Court of Session; for no 
sooner are the induciæ run, than without any settle- 
ment of the point at issue, the parties appear by 


Advocates before the Judge, not to argue a certain 


and Settled Point, but an hypothesis, the existence 


of which was perhaps first formed in their o-] Ʒ§n 
brains. The Advocate for the plaintiff enters into 


a History of his case, and the Advocate for the de- 
fendant entertains the Court with a different histo- 
rical aceount, and an argumentative speech, in 
| which bis chief object is to shew his oratorical 


powers, in reasoning on facts, Which not _ 7 


: ym; , _ not my "- EXINTICS, - 


TE ace e 8 ey on 
| "indo for there is not any fixed rule for them. It 


frequently happens, that minutes of the argument 
at the bar are ordered to be drawnup. Papers are 


given in, bearing that title, but having no more 
Us „ e 5 
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connection with the argument used at the bar than 
| With that of any other cause: containing matter, 

not only new, but totally different, and endea - 
voured to be supported, not by evidence, but by 
ng winded * en ee and Inferences. 


AFTER is memorials and . come 
in course, and large quarto volumes are printed, 
without a particle of evidence on either side; con- 
descendences, answers, replies, and duplies follow, 
before leave can be obtained to examine witnesses ta 
2 matter of ak e relevant. | 


1 these papers, Ss are argued into 
Probabilities, till by frequent repetition the pas- 
sons are wrought up; and though they are only lo- 
_ gical terms relating to such prapositions as have an 
appearance, but no certainty of truth, they are at last 
assumed as positive facts. But though these sup 
positions and probabilities may be allowed in 'rhe- 
toric, which works on the passions and makes use 
of such colours as are fit to move them, whether 
true or false, they ought not to be admitted into 


fe legal pleadings, the objects of which are precision, 


_ certainty, and truth; therefore, abstract proposi- 
tions, or matters els from the statement of them, 


|| may be false as well as true, are inadmissible, ac- 


cording to the sound rules of pleading; it being im- 


posible to ee a certain a conclusion from er. 


tain premises. 


Tuꝛs is an important consideration in Courts of 
: Justice, which are erected not to decide by conjee- 
- tural, but legal rules, and that ought therefore to 


follow those methods which are least liable to de- 


ception. For this reason, the Council of the Are- 


opagites, and some of the best judicatures among 
the antients, utterly rejected the use of rhetorie, 


looking upon the art to persuade by uncertain pro- 
babilities, as differing but little from that of de- 


ceiving, and to be directly contrary to the end of 


their institution, who by the knowledge of truth 


desire to be led into the doing of justice. Those, 


therefore, who form judgments on rhetorical tropes 
and arguments, declare an open negledt of truth, 
and, uno absurdo dato, mille Sequunturs the next ques- 


tion with them is, concerning the more or less pro- 
bable, or what degree of probability is requisite to 


persuade them. This it being impossible to fix, the 


whole proceedings depend on the fancy of the Law 5 
yers and Judges; and as nothing is 30 alight but it 


5 m een some nen; there 18 not We security that 


N 


le and ee By these means, mischiefs will 


certainly be done, while it is uncertain whether they po 


are deserved wy chose re Suffer them. 
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Ix the cause Should surmount all these obstacles, : 
wy at last come to proof, the next thing to be done, 
if the witnesses are not near, is to extract an act 
and commission; but instead of stating the ques- 
tion at issue between the parties, the Commissioner, 

e! is perhaps a plain gentleman or country Jus- 
tice, and totally unacquainted with the cause, is 
left to wade through a voluminous copy of the pro- 
lx argument of Counsel, which, from its frequent 
repetitions, and the various dresses in which it ap- 
pears, as well as its many contradictions, and the 
-nauseous form in which it is huddled together by 
the Extracter, renders a matter, in itself extremely | 
simple, altogether tedious, disgusting, and indeed a 
task too hard to be arranged even by gentlemen, | 


to whom a matter of this kind, from its frequent 


occurrence to them, becomes familiar, but far more 
to 2 nor ag Ar amy with Judicial pro- 


+ 
CY J : f 
* 1 * 


JEL 
1 


| In order to 1 Sul inte a nt wy We 
nesses are examined, ten or perhaps twenty to each 
fact; and under the powers of a & proof before an- 
wer of all facts and circumstances ” the depositions 
are swelled toa most enormous bulk, with matter 


5 900) means connected with the he ee at issue. 
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Tux ns beiby 8 all the DIA 
"ad depositions must be printed, and voluminous: 
memorials -of argument (or. as they are called by 
Lord Swinton, p. 84, long essays upon the whole 
law, and discussions upon the import of the whole 
evidence in the case, in one complex view”) on the 

import of these proots drawn up, wherein the 
"ate of the matter is gone over, arguments old 
and new, laboriously urged, and a question, origi- 
nally of a*simple nature, now puzzles the heads of 
fifteen learned Judges, who, after hearing Counsel 
for days together, are often glad to rid themselves 
of it by pronouncing a nugatory judgment, which 
- neither party knows what to make of. An expla- 
nation is prayed, memorials and hearings again or= 
| dered ; till at last, if bankruptcy and ruin do not 


| intervene, death relieves either the Judges or the 
parties, whose heirs wisely allow the e to rest 


with their fathers. 1 3 


— 


4 


Tak this. is not an „ state of 5 
- ene, I think, the authorities already cited suffi- 


Ty e Were I to Os myself, this 
e ah OY We 


l 5 v9 IE 

bee nde end admitted to be examined, infinks e extraneous. nter 
brought into the evidence, and the whole evidence, too, mangled and mis 
mated by inadequate Commſssioners. Add to this, the collecting of a mul. f 
- titude of people for days and weeks together, to eat and drink at the ex- 
pence of parties; and the whole depositions mixed together as they were 5 
s aken, without being put in any order, or the superfluous matter left out. 


elaine entghe. be addin. to any limb with cases 
ws support of it. In one cause within my o.]m 
memory, where the issue was merely a question 
of fact, viz. Whether one of the parties was the 
real or suppositious child of a Lady, there were 
more papers printed than a dray horse could carry, 
and a single set of them, 1 have been informed, 
was sold for waste paper to a retail Snuff- Dealer 
for three guineas.* And Mon Swinton, from a 
ealculation actually made, computes ti average 
number of ptinted quarto pages which each Judge 
s obliged to read every two Sessions, to be no fewer 
than 24,930, besides bills, representations, conde- 
sendences; answers, replies, duplies, depositions, 
deeds, and other writings produced in evidence, 
with the whole business of the Bill- Chamber and 
outer- house. We may, therefore, with his Lordship 
exclaim, © what a consumption of time and waste 
of expence what a burden upon the patience and 
constitution of Judges ! And it should be added, 
or rather placed in 11 8 what an intolerable om 
ane to the e 0 . 


1 Ne 5 


Tus art he" e Cows his Lordahip) i is 


also improved. Every paper now produced by way 
of pleading, is an esta or pamphlet; and he points 
| aut no 1 than weir N in wen a loa A 
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patty may play off his antagonist before the judgs = 


ment becomes final. To some this may appear an 


exaggeration of the number, but in cases where 


opulence and obstinacy are united, his Lordship 
might have increased it to twelve times twelve. 


* All this (says his Lordship, p. 40) is in the pow. 
er of obstinate litigants, to the infinite vexation and 
ruin of many a poor man; and the evil is aggravated ; 
| by this circumstance, that careless or litigious 


Agents, kflowing they have 80 many opportunities 


of being heard and reheard, are apt, in their first 


written pleadings, to state only one half of tho 
| cause, and that too in such a careless and negligent 


manner, often filling it with such heaps of trash, as 
makes it infinitely more difficult to be developed, 


adds greatly to the ene, 8 


wee e 5 


Bor it appears to me, t the 1 ONTO 
a> Sine to be blamed for this. Lord Swinton. 


observes, that law is a science, and if men are 
duly educated to it, and have practised the profes- 
Sion of it, which must be supposed the case with: 


Judges, they carry their knowledge about with them. 
and the fact being properly laid before them, they 
have only to apply their knowledge of the law to 


it, in order to produce a judgment.“ It is, how« 
ever, a fact, that the Judges of the Court of Seg« . 
sion 8 nn, to de treated as if they were 
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totally ignorant of the science, and were under the 


necessity of studying and learning it in every par- 
ticular case. And not only do they suffer this, but 
even insist that both the facts, the law, the autho- 
rities, and the arguments shall be stated to them at 
full length before judgment; for, trusting to the 
above opinion of Lord Swinton, an experiment 
vas made in a cause in which I was concerned, by 


confining the matter of a petition presented to the 
Court to the fact alone, and simply mentioning the 
grounds of law in support of it, leaving their 
Lordships to apply their knowledge of the law, 
which Lord Swinton supposes they carry about with 


them; but the unanimous opinion of the Court 


(among whom was his Lordship) was, that the 


petition was improper, and thefore it was rejected; 


4e reserving to the petitioner to give in a proper 
petition, if he should be so advised, without, 
however, its being stated in what respect it was 


improper, or what would be a proper petition. It 
is therefore vain and idle for the Court to complain 


of the length and absurdity of this mode of pro- 


_ ceeding, while they themselves are the chief en- 


couragers and promoters of sue baneful practice, „ 
not only neglecting the means of reformation in 


their own power, but e Ae Ta in . 


to set the eee ; SIRE: it 


- Weis the Goes to alan all the extraneous mat- 


12 95 thus introduced to be expunged, and the 


Agents 5 
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Agents or other persons, whose names are subscribed 
to the papers, to pay the costs out of their own 
pockets, this mischief would soon be checked. 
But while the maxim, multum scribere, multum 
sol vere, is so prevalent in this Court, and counte- 
nanced by the Judges, it cannot be expected that 
those inferior practitioners will so far lose sight of 
their own Ae as to introduce ths reformas 
tion. 6 : 
'Wezrz any such attempts of protelation as Lord 
Swinton calls it, to be made in an English Court, 
the Lawyer who should make them would soon. 
repent of his imprudence, and read his offence in 
his punishment ; it being a rule of the English 
Courts, not only that extraneous or irrelevant mat- 
tet ought not to be admitted into the record, but, 
- that the Attorney, and not the Client, must pay the 
costs occasioned by this mal. pleading. If one party 
States what is impertinent, © it is an injury to the 
other party, and may be struck out, and costs al- 
lowed on motion. 1 remember a case where, in 
an action on one covenant, the whole of a very long 
deed was set forth. The Court referred it to the 
master, and all was struck out except the covenant 
on which the action was brought, and costs 3 5 
to ak amount of one hundred pounds. 
t eis add bs Miese 6 Wright, Doug, Rep. 665. 


CHAP. 


CHAP. XXX. 


27 . continued. O, Costs. ; - 


Tus awardi ing of costs against parties, for 1 
gence or improper conduct, is the strongest check 
against injustice and unnecessary litigation. The law 
of Scotland hath therefore been particularly atten- 
tive to the rights of parties in this respect. The 
rule of the common law of Scotland is expressly 
laid down in Quon. Attach. c. 7, in these words; 
ee plaintiff recovers his debt or money, the 
Judge shall take a pledge from the defendant, who 
succumbed in the plea, to pay the debt, with the 
Skaiths, (damages and costs taxed and liquidated 


in the plaintiff's claim) to the plaintiff within the 


space of fiftcen days; and if he refuses to find a 
zurety, he may be Peer to do the same by 
distress or poinding.” And this is re in 
the statute of 1540, ch. 110, not only to be a rule 
of the common law, but of the daily practice of 
the Court; for in that Act © it is statuted and or- 
dained, that if any person pursues another within 
borough, the loser of the cause shall pay the win- 
ner's e to be taxed by the Jud nen ; 

10 


* 


e common len nd ach pcie of the Lee 
Council.” EE 


' Tr may indeed appear a little singular in 1791, 
to adduce this statute as evidence of the daily prac 
tice of the Court; but if it was recognized as the 
daily practioe in the year 1540, and ordained tobe 
che practice in future, it will be incumbent on those 
who contend for a contrary practice at this day, to 
| thew some legal authority for altering the law. 
Not being able, therefore, to find such authority, 

I contend, that the practice of the Court ought to 
be, consistent with this statute, in conformity to 
the common law; though, were there even a doubt 
remaining, it:ts taken off by the subsequent statutes, 
now to be noticed, by which costs of suit are given 
to parties as a right, and every optional or discre- 
tionary power in the Court over these costs is ex- 
cluded. By the statute of 1557, c. 64, intitled, 
The Expences of Plea to be taxed and inserted 


in the Decreets,” © it is ordained, that condemnatur 8 


or absolvitur of expences be made at the decision of 
every-cause, and the same taxed, to be Summed an ( 
| che Principal SOTO to be _ TR” 


1 of I DE 95 43 intided, = T ke Pain | 


of Malicious Pleyers,” (pteaders) is in these words : = 


Our Sovereign Lord and three Estates, understand- | 
ing that che most part of the lieges of this realm 
pu GEE „ | | h : „ i gil | 
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are become wilful, obstinate, and malicious pley- 
ers, that they will not be content to pay and satisfy 
their creditors of such debts as they owe justly to 
5 them, and do and fulfil all manner of lawful deeds 
whereunto they are specially obliged, without call- 
ing and compulsion of the law and extremity there- 
of, therefore statutes and ordains, that the party a- 
gainst whom decreet be given for liquid sums, be- 
fore the Lords of Session, shall pay to the Lords 
twelve pence of every pound corresponding to that 
which is recovered and obtained before them; and 
in all decreets consisting in facto, he who loses the 
cause shall content and pay to the Lords the sum 
of five pounds money, and also the expences of the 
party obtainer of the decreet, at the taxation of the 
Fudge.” And ordains the same form and order to 
be observed herein, as has been kept by the said 
Lords in taking forty a for n decree as 
We * | 
Jet: in like : manner, . stat. 401 1 393, c. 142; 
W „Damage and Expences of Plea should 
be modified by the Judges, it is statuted and 
ordained, that damage, interest, and the expences 
of 2 2 0 wana _ sustained by the parties, be al- 
1 * 


. ; $ : 
4 * AT e e e EW AEW UNS 17EIES ; N cy , 
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a 1 * : 5 8 
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"the Court, are repealed by stat. 1641, c. 557 and 1662, 0. 503 but 50 far 
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Ki ie and liquidated by he deepen; 
before all Judges within this realm, and especially, 
when as the libel, claim, or petition, are proven by 
writing, containing damage, interest, and expences, 

and upon registered bonds, obligations, and con- 
tracts, the summons bearing for the costs and da- 


mage, which will stay (deter) parties to be wilful 


and obstinate pley ers; and this to be extended as | 


well to the defenders obtaining absolvitur as to the 
: * 3 
parties pursuers obtaining decreet condemnatur 


Bx stat of 1696, c. 22, it is enacted, that in 


all suspension of causes, the Lords at discussing 


thereof, © and finding the letters orderly proceeded, 
shall also declare, whether the suspension was ca- 
lumniously sued out or not; and if they shall find 


it calumniously raised, then they shall likewise de- 


cern for the whole charges, expences, and damages 
to be given up in a particular account, and deponed 


a upon by the charger to have been lawfully expended 
and sustained by him, in prosecuting and discussing 
thereof, without any ease or defalcation; and fur- 


ther, that if the charger shall be found calumnious 


and malicious > that the Eran also have the ; 


e e 


Anp oth; the AR of IHE: of a 55 „8. 2 3, 0 
| W RAY ce that in all causes where the Lords shall | 


find the succumber to have been calumnious or 


liti- 


2 


5 Fe Hs all W in an — eee | 
' Party prevailing, upon his oath, of the expences 


and damage that he bath been put to in that pro- 
dess, and that then they decern, or in case of ex- 
travagancy, tax and modify the said expence and 


A 


OG” 


. is justice, 1 8 
meat.ef them positive. Every idea of discretion 


is excluded, and the Court are bound to give costs 


of suit to the party obtaining their judgment in his 


favour. They are bound to give the full costs; and 


mMough I will not say, are to award in taxation all 


- those multiplied and extravagant fees which parties 


may think proper to pay, yet those regular fees 
ahich the law hath allowed, cannot on any pretence 


; 2 would be done, not only to the letter but 


ithe £ xt af it, and the _— e to 198 
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road; and in direct opposition to the Acts of Par- 


liament, assumed a discretio! ry power over the 
right of parties to costs of suit; so that it is ten 


chances to one, hut che. party gaining the cause is 


ruined by nut being allowed costs. Expences are 


1 See If ed, a man had 
5 better, 
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better, instead of suing for a just debt or demand, 
have made the defendant a present; and in many 
cases where costs are allowed, he would put as much 
into his pocket by the loss of his debt altogether, as he 
does by receiving debt and costs; for the Court as- 
sume not only a discretionary power in the adjudging 

of them, but even in the taxation of them, and cut 


and carve at pleasure, without adhering to any * 


fixed rule, or regular charge, sometimes so 4s not 
to allow a third part of the costs necessarily ex- 


 Taxih this rule of discretion upon the general 
principle, it cannot be supported; for legal discre- 
tion cannot be exercised contrary to positive law. 
The crooked cord of that which is called dis- 
cretion, Gays Lord Coke) appeareth to be un- 
lawful, unless you take it as it un to be, dis. 
rernere per legem, quod sit justum.” Legal discre- 
tion, therefore, is not that rule of ' prudence by 
which common affairs are determined, bur a rule 
of science, which teaches Judges to do, that is, to 
discern by the law, what is Just. Thus, the Legis- 
lature hath in the statute of 1557, c. 64, left the 
costs of incidental or interlocutory matters in'the 
discretionary power of the Court; and this is ne- 
cessary, as it often happens, that Lawyers, from 
negligence, commit irregularities, and trouble the 
A r ill W e whereby the 


X 4 adverse 1 71 
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adverse party is delayed, and put to expence, the 


Court therefore in such cases necessarily have a dis- 


cretionary power to award the expences occasioned 


by such delays or irregularities, without regard to 
the merits of the principal cause. It is remarkable, 
chat this is not an enactment, but a provision of 
the statute, the words of which are, provided, | 


that expences used in time bygone, to be given in 


any article of the process, be paid according to the 


former practice of the Court: and that it does not 


refer to the final judgement is evident, not only from 


the subsequent laws, but from Skene, who says, 
** sentence, interlocutury is that which the Judge 


> Pronounces upon the libel, or upon any exception, 


7 
Eat * 


I 


EY 


1 


allegation, answer, or reply, or any other article, 


enduring the dependance of the plea and principal 


cause; and therefore is called interlocutoria,” &c. * 


But this rule of discretion does not hold with re- 
gard to costs of quit upon final judgment, over 
which the Court have no power, that being posi- 


tively settled by the law itself, which the Judges are 


bound to obey, and therein every idea of discretion 


have ventured to assume such discretionary power, 


Ag as to _ arch mg 
114] | 
Wirz all PORE strong and 1 a 
be us, it is surprizing, that the Court should 
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or that the Lawyers should have submitted to R 


without opposition; for it is certainly a great draw- 


back on the practice of the Court, as it deters par- 


ties from proecuting their just rights, their Law- 


Pers not being able to assu re them of costs upon the 


EP; of a JR. „ 


As to the sten of 169 5 and this Statute 


er 1696, they are far from altering the former 


laws, or giving to the Court this discretionary pow- 
er, so as to confine the award of costs to causes 


where they shall find the party calumnious:* These 


laws seem rather to be in confirmation of the former 


laws, and in some respects containing additional 
penalties, as they not only give to the Court the 


power of awarding costs, which indeed they for- 
merly possessed, but f in addition thereto give them 
a discretionary power to add damages to their decree. 


These, being remedial statutes, are entitled to a li- 
beral construction. If therefore we consider the 


three points principally to be attended to in the 


explanation of all remedial laws, it will not be 
a difficult matter to ascertain the true criterion of 

Judgment on this point. The old law—the mis- 5 
chief and the remedy: that is, how the law stood 
a the W of the Act—what was the mischief 5 
| Sven EY 4 | for 


. Calumnious and malicious litigation, in a legal sense, appears to be. 


chat for which there is not, ex facie, legal grounds; or, what in England i is 
called false or sham OG —_— to _ the e 
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fo which; it wt not provided—and the remedy i in- 
troduced to cure the mischief. 


Axp ist, as to the state of the oid law at the | 
time of making these statutes of 1695 and 1696, 
it appears, that the Common Law allowed costs to 
parties, and the Statute Law superadded damages 
and interest. The statutes therefore do not take 
away, but enforce the former law. 2dly, What was 
the mischief ? One of the greatest, perhaps, that 
can happen —wilful and obstinate litigation. And 
_ 3dly, What is the remedy : To check the spirit of 
litigation, by impowering the Court to award not 
only expences, but damages. Judges are bound, 


therefore, to suppress the mi ischief, and advance 
_ the remedy. - | 


* 


Wenz 1 even thin with the Comet, 
they ought not to exercise it; but as it is totally 
precluded, there is not a shadow of ground for 
supporting this branch of practice, so inconsistent 
with every rule of legal proceeding. And not only 
is the Court blameable in assuming such power, 
1 5 the Practitioners in allowing the pockets of their 
clients to be picked, not only contrary to l 118 
= the interest of the profession. 
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Th he ' Subjet continued —Of the Decreet and Extract. i 
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| Beronz the judgment canbe carried into execution, 
the decree must be extracted; that is, all the vo- 


luminous proceedings, proofs, and arguments again ' 


copied. I have known cases where the matter in- 
dispute did not amount to 51. yet the extract cost 
more than gool. * And it frequently happens; that 
after a party has recovered a judgment, the defen- 
dant gets free from both debt and costs, from the - 
ivability of the plaintiff to afford the expence of 
extract; and even on this extract he may lose a 


greater sum than his debt, little more than two 


7 thirds of it being only on ages e 5 de- : 


| | fendant, 


Tus propriety of the records of the Court ba 
ar rawn up, to ascertain the transactions and judg- 
ments of the Courts, is beyond doubt; and it is 


Just and reazonable, 5 the Officers ors. the 
ä 5 1 


on bar beon informs! tht the erat of th cm0 . 
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FRO of the Court Should hes proper es for — 
trouble. But the abuse in this branch of the pro- 
ceedings 1 is gross beyond measure, though it may 
in some respects be excused from the mode in which 
the papers delivered into Court are drawn up. 
Were the pleadings of the parties confined strictly to 


matter of fact, there would be no excuse for insert- 


ing the argument; but the fact, the law, and the 
- argument are so blended together, as to render it 
impossible for the Extracter to separate them: and 
thus it has become customary to throw them all in 
together in one mass. From the liberty taken of 
bringing out defences by pieces, and at any stage of 
the proceedings, it has also been thought proper to 
insert all the memorials, informations, &c. and the 
emoluments arising to the Officers from these ex- 
tracts serve not a n to upper this mode Res 
tracking. ah | | 


| As this 3 1 be the a of the 
Court, if the Court itself will not remove itg some 
remedy might perhaps be in the power of the Prac- 
titioners themselves. If, on the one hand, the gen- 
tlemen concerned for the plaintiffs were to draw up 
their libels with legal certainty'; and if, on the 
other hand, those concerned for the defendants 
were in like manner to state their plea or defence, 
studiously avoiding all improper and extraneous | 
matter, $0 as in the first instance to bring the cause 
to a certain issue or point, and both, to wateh che 

8 „% oh. form 


form of proceeding with a jealous eye, to insist on 
judgment where there appeared a deficiency in the 
pleadings of their antagonist, or, that extraneous 
matter, when introduced, should be expunged, 
there would not be any necessity for more being ex- 
tracted than the summons, the plea, and the judg- 
ment. It has never yet been contended to be neces- 
sary, that the arguments used by the Advocates 
ought to make part of the record, and the present 
practice of introducing memorials and informations 
into the extract has begun within my own me- 
mory. Nay, it does not appear necessary, that the 
proofs and interlocutory proceedings in the cause 
should make part of the record; because, where a 
final judgment appears, the legal presumption is, 
that the Court proceeded according to the regular 
form, and determined upon the e of parties 
. ing to evidence. 
. cases . Appeal indeed, it may sometimes be 
ry to certify the interlocutory proceedings | 
and the evidence : that, however, ought only to be 
done at the request of parties. But where the ex- 
tract is to found execution, there cannot be any ne- 
cessity even for that, the execution being founded 
on the judgment, and not on the evidence of ir. But 
there cannot be a case formed even in supposition, 
to Justify the entering on record the arguments and 
reasoning of Counsel. These are neither law, fact, 


nor evidence. T hey are as often built on false as = 


j 


X4 on 


on true premises; - and hs conclusions to be drawn, | 


from them being uncertain, it does not appear what 


weight they had in the decision. The only purpose, 
therefore, it can possibly serve, is to afford a colour 


For a most exhorbitant extortion under the pretence 


of fees which the law hath not imposed, and never 


intended to impose on parties in this Court; the ex- 


action of which is a disgrace to the Officers tbem- 
selves, and an indelible stain in the character of the 
Court, which ought to watch over the regularity | 
of the proceedings and fees of their Officers with the 
strictest attention, and instead of conniving, check 5 
every improper attempt to increase the expence of 
litigation. If the regular fees of the Officers whose 
duty i it is to draw up this record are not sufficient, 5 
let them be regularly increased: but till such ad- 


dition is fairly settled, no sinister attempt, even if 


the 1 imposition were trivial, can be e 


vos HE iniquity of this GG has often led me 


; to wonder, that instead of extracting the decreet, 
and instead of proceeding to recover the sums 


awarded by the course of diligence and execution 


on the judgment, some oo mode has not been 


invented, or at least, that an ation on the jud g- 


ment has not in many cases been brought. I can 


indeed see chat such an action would, perhaps, be 


opposed by those interested in the fees of the ex- 


tract, but I have not a doubt of the competency 6 


| of Lg If an action will lie to recover an unliqui- 
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dated demand, it ought, a fortiori, to be admitted 


to recover a debt, substantiated by the best of all 
legal evidence, the judgment of the Court itself. 
This practice is well understood, and daily followed 
in England, and is often more adviscable than pro- 
ceeding to execution, the expence of which is not 
chargeable 1 8 me defendant, , VVV 


1 SHALL 3 this 1 of my subject 


with the opinion of the late Mr. Urquhart, of 
Gray's Inn, who, having been educated in the 


practical branch of the law, both of Scotland and 


England, it may be presumed, was better able to 
form a comparative opinion of both, than any per- 
son whose pursuits are confined to either only. In 


his Practical Treatise of the Appellant Jurisdiction 


of the House of Lords „ he frequently dwells on 
the incorrectness and intricacy of causes from Scot- 
land as arising from the mode of proceeding in 
the Scottish Courts, and in his directions for pre- 
paring the draught of the case for the House of 
Lords, he says, (p. 60) In proceedings below, 


the pleadings of the Counsel often depart from the 


libels or declarations, and lose sight of them en- 


tirely. Deeds are sometimes argued upon, with- 


out being exhibited or read in Court, and doubt- 


ful facts are also argued upon, without being 


proved. The writings of several of the Counsel 
below contain expressions, dubious, and of uncer- 
tain and unprecise meaning; such as, it would 


Me, | appear 
— s ” I : * 
* 


„ ef . i 
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appear that it would seem that—it does not seem 


appear occur that —it is thought that if the 


. defendant had been allowed a proof, he could shew 
that—if the deed had been ordered to be pro- 
duced, it would therefrom appear that it is notour 
that Kc. Facts are interspersed and scattered 


among a variety of circumstances, observations, 


and remarks, the arguments are dressed up in pa- 


raphrases, figures, and commentaries, and some- 


times facts, arguments, and interlocutors, are 
found to be contradictory in one and the same 


cause, and to operate equally for and against the 
same party; and then, in the perusing of long ex- 


tracts, one meets with repetition upon repetition 


from first to last. Hence, in perusing those 1nar- 


tificial proceedings (to which there is nothing si- 


milar in the proceedings in any Court of England, 


where every thing goes on by the most artificial, 


and most ingenious and beautiful contrivance, to pre- 
vent repetition and perplexity) it is difficult to dis- 
tinguish facts from arguments, or arguments from 
suppositions, certainty from uncertainty, what 
deeds or clauses of deeds are to be recited, and 


what to be omitted in preparing a cage,” 


ES: ; ; ; „ 


1 


Ix thick and many other ways are the laws 5 5 
price abused, the ends of justice defeated, extor- 


tion practised, and parties ruined. The many unne- 
cessary delays, strange inaccuracy and prolixity of 


the Ns © enormous and uncertain expence 
; ONS 


7 
. 
- 
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: e e hem; oe Lad | in R's Com: at 
best disagreeable, disgusting, and dangerous to those 
possessed of the most ample fortune. But to men 
in middling circumstances, the path to justice is 
impervious, and the commercial interest of the | 
5 2 e a | | 

"In hi 1 be 1 chat . is + legal 
remedy provided to the subject against the injustice 
of that Court, by an appeal to the House of Lords. 
This, however, does not appear to afford an ex- 
cuse for injustice in the first instance. It is, be- 
sides, a remedy not within the power of every 
litigant; for the ruin of the parties is frequently 
compleated in the inferior Court, and though the 
number of appeals from the Court of Session alone 
is infinitely greater than those of all the Courts of 
England put together, yet were all the erroneous 
judgments of that Court to be appealed against, 
the business of the nation must stand still, as the 5 
time of the High Court of Parliament would not 


be sufficient for deciding upon a twentieth part of 


the causes which would come before them. There 
is another strong objection against this remedy. | 
To English Judges it is difficult to explain the 
| laws of Scotland, and to Lawyers, bred up under 
the strict rules of special pleading, it is impossible 
to make the practice of the Court of Session intel- 
ligible. A Court of Appeal will always presume 
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1 E in favour of the jolgmene, and Bren the Law 
Lords in that high Court are at great pains to do 


Justice, the voluminousness, prolixity and inaccuracy 
of the proceedings, prevent them from entering 


into an investigation of them; and they are often 
glad to adopt the safer course, by affirming judg- 


ments, which, could they be woes. examined, 
oak} have = very different fins, e ee 


* . 
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CHAP. XX XII. 
TW 


o the 8 of the e ihe Godds, 
Ey Poinding and eee ie Lands, by 
7 8 N 


Lier us now consider the mode of carrying the 
decrees of this Court into execution, for execution 
is the substance of the law, and it would be of 
little use for parties to be at great trouble and ex- 
| Pence in obtaining judgment, if the Court award- 
ing it, had not power to issue process for carrying 
its judgments into effect. The law has therefore 
armed Courts with the power of issuing execution, 
and has provided executive Officers, to = CO 


tual the decree 1 nn, W 


= ee in Scotland the executive Officer of 
Is law was the Sheriff, who again appointed per- 


ons under him as his officers or servants, for Whose 
2 conduct he was personally answerable. These of- 


 ficers got the name of Messengers at Arms, and i 
appears to be one of the blessed effects of the Re 
formation, that the Sheriffs have from that period 
been 8 by; an the writs wing under the 


seal 


£ b 
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seal of this Court, are directed to those subordi- 
nate officers, whose ignorance and rapacity, as 


well as their insufficiency. to answer the conse- 


quences of their frequent misbehaviour, have been 
heavily, felt by the ee „ 


ExxcU rio is of three db the =IY 


2 —against the lands—and against the body. Lands 


being, by the feudal system, strictly preserved to | 
the vassal, and his person being also exempt, on r 
account of the superior obligation of personal 4 
vice to his Lord, the goods, originally, were the 
only object of execution. Afterwards, when lands 
became allodial, they were subjected to the process 
of the law. And, last of all, came the execution 
against the person, which is the highest, and which 
was den IRON to nay the e 


I ALL alin hits in 4 . Rt al fire, 
the execution against the goods. This execution 
is by poinding, which corresponds to the English 
writ of eri facias, and it was antiently executed in 


- the following manner: „The goods upon the 
debtor's land, whether belonging to the master or * 0 


tenant, are carried to the Market - Cross of the 
bead borough of the sheriffdom, and there sold 
for payment of the debt. But if a purchaser be 
not found, goods are appraised to the value of 
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the debt, and delivered to the creditor for his pay- 
JJ))))))))))))) ¼ u eo 


Tu hardship of seizing the goods of the tenant 
for the debt of the master produced the statute of 
James III. Par. 5, C. 36, anno 1469, which enacts, 
6 That the tenants shall not be distrained for the 
Lord's debts, farther than his term's rents extend to; 
and if the sum obtained by the brief of distress ex- 
ceed the term's rent, the officers shall, at the in- 
stance of the party who obtains the debt, go to any 5 
other proper goods of the debtor, and pay the 
remanent of his debt, if he has 0 n WR the 


Shire. 


e Aup if he has not 0 much 80 wichin TINS; 
: shire, the creditor shall come to the King, and 
bring certificate of the said Sheriff, how much he 
wants of the sum recovered for the brief of distress, 
and may not get his proper goods within the shire, 
and then the King shall give his letters to any other 
Sheriffs where the debtor has any other goods or 
rents within the realm, and cause them to be ap- 
praised, and pay the creditor 1 teen 820 | 


0 1 te form of lam. | 


Tis ns abuss of this process * poinding gavo 


„ Quon. Attach, cap. 496 | | 


rise to then statute 10 . e. 4. by bias it is 
enacted, „That hereafter it Shall not be lawful to 


poind moveables upon decreets, until the parties be 
first charged, and the days of the charge be expired, 


with certification that poinding otherwise used shall 
be null, and the poinders shall be Fe ak ag 


n aint as pains”. . 
706: er Aub be eit must be 1 To 1 FR 
of selling the tenant's goods forthe landlord's 
Vebt, this method is greatly preferable to that pre- 
_ ently in use, which enjoins not a sale of the goods, 


* 


but only that they be delivered to the ereditors. at 


. appraised values. This is unjust, because in place 


of money, which the creditor is entitled to claim, 6 
goods are imposed on him to which he has no claim. 


But this act of injusrice to che creditor is a trifle, 


Compared with the wrong done to the debtor, by 


another branch of the execution that has crept into 
 praflice. In letters of poinding, a blank being left 
for the name of the messenger, the creditor is im- 
powered to chuse what messenger he pleases, and 
of course, to chuse also the appretiators, by which 


means he is in effect both Judge and party. In a 


practice 50 regular, what can be expected but an 
unfair appretiarion, always below the value of the 


T 7 * Fr Ang for Srasping at this undue 
5 advan- 


4 


FP. 


© © Hin-Law Trade, vol. U. p. 16. 


"ROW 


Rf 


Neu = PETE In „ * 4 
N W e 2 * 
$35 * i be 5” 2 91 Wot s 
OS a 4 79 * 
3 yg . 
* 7 22 ; g 
8 ep . f 
wh * 1 4. RY 
Av . &, 
4 * : 1 


8 4 4 ＋ 5 : 7 6 
N i N be | 5. . 1 1 . : i A Ke a Et $ # % 
* s . - ; l 4 - 4 2 ; 9 x 2 


5 dies che ee preiexris wr too 4 | 
sible, viz. that contrary to the nature of his claim,” 8 


he is forced, as I have said, to accept goods in lieu 
of money. Thus our execution against moveables, 
in its present form, is irregular and unjust. Won- 


derful, that contrary to the tendency of all publie 


tegulations towards perfection, this should have 
gradually declined _ TY to "On and from FR 7 


85 


5 to worse . $1267 174107 


1/To allo observations may bs added: als, 


"ths though the statute of 1469 was made for the 


Pe Og partes from being raken by | 


| avon personally on the 5 e, « yer: the Cones 


have admitted the legality or notices served i in a 
different manner, contrary to the letter and spirit 
of the law ; sometimes at the dwelling- house, and 


even by edictal proclamations, as they are called, 
whereby this salutary” regulation has been defeated, 


and parties often disgraced and ruined without pre- 


, vious notice. The argument of a practice contrary 
to the law needs no answer, for the words of the 


5 statute are positive, and leave not even a loop hole 
to hang a doubt on, it being impossible, by any 
legal rule, to suppose that a notice served at the 
 dwelling-house, or in any other way than by per- 
sonal delivery, can be a service on the party.” And 
fe ah be oe * stat. of Robert I. c. 11, it is 
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ended, bi, FO CG or "abi 8 when _ 
the King's debt, or any other occasion, shall not 
be sold within forty days, to be reckoned from the 
day of taking them, in order that the defendant 
might either redeem them by payment, or apply 
to the Courts for redress in case of injustice; yet 
at this day, the moment the seizure is compleated, 
the goods are appraised, and delivered over to the 
F for payment of his . 

$a. praice of arrestment of the property. of 
che defendant, in the hands of third persons who 
may be his debtors, or otherwise hold his pro- 
perty, is next to be considered. I have already ob- 
served, that the law authorises arrestments, in 

order to compel the appearance of parties; but it 
has been carried so far as to be a security for pay- 
ment of the debt. This, however, is perhaps car- 
rying the rule of practice too far; and in a com- 
mercial state, it may be bad policy to put it in the 
power of an individual who may suppose he has a 
cause of action against another, without waiting 
for any default in the defendant, to N the chan- 
nels of his 1 0 and ruin 5 U 


* 


1 LIKEWISE hold arrestment as an na * to 
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be a dangerous weapon. I do not mean to contend. 
against putting it in the power of Courts of Jus- 
tice to carry their decrees into compleat, speedy, 

and effectual execution; for the ceremony of the 
law would be but idle delay, and Courts of Justice 
a mere mockery, if, after the suit is determined, 
chere were not sufficient means left to compel the 
defendant to pay obedience to it. Execution is 
therefore justly called the soul and substance of 
the law. But it is also necessary, that there should 
be some bounds even to execution against defen- 
dants; and considering the way in which judgments 
may be obtained in Scotland, and the different ways 


in which they may there be executed, it seems to 
1 eee eee Xe 


in . e e oe 


1 navk Ip ser a OR cit is more 
easy than to get judgment in the Scottish Courts 
against persons residing Abroad, without the defen - 
dant having the least knowledge of the action, for 
large sums of money, without 4 particle of proof, 
5 when perhaps not a penny is due by the defendant 


do the plaintiff: and if the defendant should happen 


to wy a ' merchant or ee eee commercial 
Eon eee 1 
0 er 


any of them, may be, to remain under such net unn ths. fun. . 


all bs fully caflfod and paid df bis dabt, de. 


dealings in Scotland, the shock which this process 
may give to his credit may easily be conceived. Sup- 
pose, for example, a West India Merchant, who 
had the misfortune (if you please) to be a native of 
Scotland, or to have been at any time resident in 
that part of the kingdom—suppose this Merchant 
large remittances of goods to Scotland, to be sold 
there for his benefit. Having received advices of 
the sales, he draws on his several cnrrespondents; 
but they, desirous of holding back the money, pro- 
. cure a sham creditor, (with a judgment proceeding 
on a Market - Cross, Pier and Shore citation) to attach 


every shilling they owe to the foreign Merchant, 


i though, perhaps, to the amount of twenty times the 


Sham debt, to remain in their hands until such judg- 
ment shall be satisfied. The sham creditor brings 
an action of forthcoming to recover the money at- 
tached. The persons who have the attachment bring 
their actions of multiple · poinding (interpleader) to 


have it judicially declared to whom the money shal! 


be paid; and the Merchant, in order to set matters 
right as to the justice of the. riginal- debt, is laid 
under the necessity of bri | his'a&tion of reduc- | 
tion to set aside the judgment; and after all (sup- 
posing the Merchant to be finally successful) what 


are the consequences? The claimer of the ham 


debt and the Merchant's consignees are perhaps by 
| a time e e the Merchant's own 
„„ creditors 85 


|| 
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— and A must fol. 
low or if he should be able to support his own credit, 
he may be thankful if the money recovered should 
be sufficient to defray the expences of these nefari- 
cus proceedings. This is not a fictitious case, nor 
are the circumstances here stated, charged higher 
than has actually again and again e W | 
e e 8 ME 0 


Daw! becond wet ic execution is. amnion the 
Janis of the defendant, which antiently could not 
be attached where there were otherwise goods Suf- 
teien; for by stat. Alex. II. c. 24, it is statuted, 
et that if the debtor or his tenants have moveable 
goods, first of all they shall be distrained for pay- 
ment of the debt to the creditor; and if they have 
no distrainable goods, the Sheriff and the Kings 
servants, before the Court rise, shall advertise the 
debtor, that for want of moveable goods, they are 
bound by the law to gell his lands and possessions to 
atisfy the creditor, within fifteen days. The debtor wy 
5 not doing this within fifteen days, the Sheriff and 
53 the King's servants shall sell the lands and posses- 
ions pertaining to the debtor, conform to the 
8 consuetude of the real m, until the creditor be Satis- 
1 _ m—_ the Ae 8 Sum, en ee ee 454 


Tun appears, , homever, noo * been an ab- 
ple 3 „ ma 


* A ; 5 75 
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WE ; Jaolute Sale, "FO merely a 1 ae possessio till 
| payment. But all doubt on this head is settled by 
the subsequent statute of King Robert I. stat. 2, in- 
titled, © Execution of deereets for debt, whereby it 
18 ed, that neither the' King, , nor any in his name, 
nor any other person, shall zake Posgession of any 
Rk lands or rents, for any debt owing to him, if the 
auttle or moveable goods presently pertaining to the 
dlebtor is sufficient for payment of the debt, or 
the debtor is ready to satisfy che om A or oo ober 


creditor of _ hte e ee ts e 4 
1 : 1 F F 775 Is dah 


Tk 4 ld loudly of 15 statute 
| of Alexander, in not providing a remedy where a 
purchaser is not found; but the remedy was esta- 
blished by the subsequent statute of Robert, which 2 
entitles the plaintiff 70 tale Pos5ession, and either by N 
himself or under-tenants to occupy the lands till he 
was satisfied. *© But this defect (says Lord Kaimes) 
was Supplied by our Judges; ; and land, falling a 
purchaser, was adjudged to the creditor by a rea- 
SZJonable extent, which, without (nay, contrary to) 
Fs statute, was done by analogy” of ard JO . 
a bg moveables. "I 468 5 : { ] = a 
Tun W of this practi Geer band and i in- 
consistent with the e rom the feudal law it [nm . 
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| otibetloned aha stat. of cata; 4 which enacts, "che 
0 where the debtor has no moveable goods, but 
his lands, the Sheriff, by the brieve of distress, 


Bhaal cause to sell the land to the amount of the 


debt, and pay the creditor. Nevertheless, it shall 
be lawful to the debtor to redeem the same with- 
in seven years, paying to the buyer the money 
that it was sold for, and the expences paid to the 
. Over Lord for charter, seisin, and infeftment; and 
the said redemption to be made within seven years, 
or not. And if there cannot be found a buyer to the 
said lands, the Sheriff of that shire, or any other 
where he has land, shall chuse of the best and wor- 
thiest of the shire, and least suspected to any of the 
parties, to the number of thirteen persons, and ap- 
Praise the said lands, and assign to his creditor to 
the amount of the said sum, within six months after 
| OY said sum be recovered before the Sheriff.” 5 


- 7% 


- "Tas many gross uses which crept into prac- 5 
tice after the Messenger became the executive of- 
ficer instead of the Sheriff, was the cause of the 


statute of 1672, c. 19, by which the former pro- 
cess of appralsing under the stat. of 1469 was laid 

aside, and the execution of adjudication introduced. 
By the statute of 1672, the Court of Session is im- 
ee to e to the 19 5 such a 92 5 of 

V 

+ lines III. Par. 3. e. 36. 1 


the 8 nd. estate, as shall be ee 5 
. principal sum and interest then resting to the plain- 
tiff, and a fifth part more, which adjudication shall 
be made according to the several rates of the lands 
in the 55 where the same do lie., and the lands 
are declared to be emen at any time within five | 
Nw. 5 | | 


6 :Rv® the practice under this Statute is ; totally dif 
ferent from the rules enacted by it, and adjudica- 
tion, instead of being an execution, is considered A 
an action, in which, without perhaps notice to the 
defendant, or appearance made by him, and withc 
proof of the value of the land, or of the justice of 
the demand, the whole of his estate, though worth 
2 thousand times the amount df the defendant's de- | 
mand, is at once adjudged to belong to the plain- 
tiff. And as all this may be done without the defen | 


2 1 . 


dant knowing any thing of the matter, the plaintiff . 


has no more to do than to wait till the expiration of 


the five years, and this estate, however valuable, . | 


hong _ alles NUM: irredeemable 9A pet 


Ta un reasons given in 1. statute of 1672, * re- 
probing; the statute of 1469, are, ist, to Brerant 
* opulent and great estates from being carried away 

for inconsiderable sums 5 2dly, that messengers or 
ignorant persons should not be judges in matters of 

30 _ e zan, to prevent frauds; and 


 4thly 7 


; — 3 aa : 


rate to eic expence. or if FR reasons ope- 
rated for the repeal of the statute of 1469, thexx 
will be found to operate still more foreibly for the 1 
repeal of the statute of 1672, at least as it is car= 
ried into execution by the practice of the Court 
of Session; and not only are opulent and great 
estates carried away for e rable sums, but 
in fact, without either any debt being proved, or 
any notice given to the defendant of a demand 
| ſc for, if a man casts a covetous eye on his 
neighbour's house or on his land, and the Proprie- 
tor should happen to be out of Scotland, the plain - 
tiff may easily, by a citation at the Market Cross of 
Edinburgh, Pier and Shore of Leith, obtain a 
igment for any sum he pleases, and by the like 
proceeding he may also, without difficulty, obtain 
adjudication of the estate, and he has no more to 
do than lock up the decree and keep his own secret 
for five years, at the end of which time, the equity of 
redemption expiring, the mortgage thus created, 
is foreclosed, and the property, however great, is 
transferred absolutely in satisfaction of a en 
nn nn or however Wa 1 dar: $ 


— 


en If eee of 4 messenger is 1 i 
reason for the transference of this power, it cannot 
surely be said that the matter is made better by the 
mode of proceeding adopted in the Court of Ses 
7 ne in ener e eee inquiry 


3 1 ) ann Jpfnur 


; whitey er, or, as it is phrased, periculs Pelentis. 
The Judges are undoubtedly more learned men 
chan these officers. But if the policy of the two 
statutes of 1469, and of 1672, and the mode 
of proceeding under each, are attended to, there 
will not be found great reason for ascribing to 
the statute of 1672, and ta the Court of Session, 
a greater share of judicial wisdom than will be 
found in the proceedings of the ignorant officer, 
under the statute of 1469. The mode of proceed- 
ing in the Court of Session has been already no- 
ticed, and though an adjudication generally of the 
| whole of the defendant's estate is one of the griev- 
"ances said to be remedied by the statute of 1672, 
yet instead of a remedy, we find that the evil not 
only still remains, but is even increased under the 
remedial law, and that wa adjudications of 
| t estates for trifling debts are yet countenanced ;, 
- nay, indeed, this mal- practice is carried so far, that 
It 1 believed there are at least a thousand en 
8 for mow EG ee ol thn 


Tax statute 50 tom aaa, i fee e pine 
declares , that in case the defendant shall abstract 


15 the writings and evidences of the lands and other 


rights to be adjudged, and shall not produce a suffi- 
cCient title thereto, and deliver the same or transumpts 
| (true copies) thereof to the plaintiff, as the Lords 
shall judge necessary, and in case he shall not re- 
nounce the possession of the lands and other rights 


/ 


dun or ſcort aun . 3 2 


to be adjudged, and 55 the decreet of adjudica- 
tion, to the effect the creditors may enter thereto” 
summarily without any impediment,” so that the 
creditor may have a clear right and quiet posses- 
sion, then, and in that case, it shall be lawful to 
the creditor to adjudge all, or any right belonging 
to his debtor, in the same manner as he might 
have appraised the same, conformable to the Ac 
of Parliament 1661, anent the payment of debts - 
between debtor and creditor, in all points under 
the reversion, and with the power wp to 
n uu wm je in chodede Ac 39 Bl: 5 
e 2 1 . 
Tur . of on statute of 1 66 1, e ee 
to, is in these words: And in case the lands 
and others comprised, exceed in yearly rent and 
value the interest of the sums contained in the said 
appraisings, and of the expence disbursed in ob- 
taining infeftments thereon, and the debtor shall 
desire the creditor to possess the lands, and others 
appraised, it shall be lawful to the Lords of Session, 
13 like: as: "the said Lords are hereby impowered and 
_ autor! „upon a supplication to be made to 
them by the debtor and citation of the appraisers, to 
appoint the appraisers to possess such of the said : 
lands and others during the legal -reversion, (the 


time allowed to the defendant by law to redeem his 
lands after they have been appraised) as the said 
ee . r Wa and — „ 
| _ debtors 


* s 


Jabs 8 giving possession to 8 ks W 
right to the said appraisings, and ratifying their pos- 
rr already apprehended by them (if any such 
sion they have) of such of the said lands and 
8 Lords of Session shall appoint, not 
being beneath in yearly rent and value of the i 
. mentione ; or otherwise giving to the i 
creditors (whether thep-aare possession or not) suf - 
ficient security, at che sight of the said Lords, for 
payment of the said interest during the time afore- 
5 said, che said Lords of Session having always. . 
to determine, whether, in the case aforesaid, th 
_ debtor should give surety to the creditor for ay in- 
terest; or the debtor, nor being able to ve nurety, | 
the creditor: shall be obliged to take possess | 
the debtor's lands. And babe Land of Seine ahl 
| appoint, in the case aforesaid, the creditor to be pos- 
dsessed for his interest, then and in that case the debtor 
shall be holden to deliver the title deeds of the 
said lands to the creditor, or transumpts thereof; 
providing always that the creditor's right, by virtue 


of che said appraisings, be no ways prejudged after 


* ; 
4 


the expiring of the same; and that the Whole lands 
and others, both such as shall be - ae 
debtor, and the remanent of the lands a and others 


5s in i ee 


_ 2; coupled together, do not give to the plaintiff 
7 right 


. 


| : 
| 
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right to demand, or to the Court a power to ad- 
judge to the plaintiff lands to a greater value than the 
amount of his debt, but only to give immediate pos- 
525508 to the plaintiff of so much land as shall not 
be beneath, in yearly rent and value, of the interest 
of the debt: and therefore, these statutes do not war- 
rant the practice of general adjudications, or support 
Mr. Erskine in saying, (p. 424) that it was enactt 9 
by the statute of 1672, that the creditors might, 2 
in case of refusal to Euer the writings of the es- 
tate, and to deliver possession and ratify the decree. 
of adjudication, alludes all right belonging to his: 
_ debtor: for, as by the former law he could not has 
appraised more land than was sufficient to coοõ,jÿ 
his debt, in like manner he cannot by adjudication- "EP 
be entitled to take more, especially when it is at- | 
tended to, that in no general decree of adjudication. 
does there ever appear any refusal recorded, of the- 
defendant to comply with the statute; and even Mr. 
Erskine admits, that © it is only where the debtor 
refuses to comply with the terms required of him in 
a special A A nn that the Act authorises the 
general one.“ And here again we find the nobile 
officium exercising its oppressive power over the 
unfortunate debtor, under the specious pretence of 
do ng justice to the creditor. General adjudicas Jl 
tions: EO ANCE Ee EE without, + i 
1 PE. ä 


. 
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Fel. Ed. p. 424; 8 4 


rad FTE 
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inquiring into the grounds of debt, unless the debtor 
Shall appear and except to them ;” but how can he 
appear unless he get some better notice of the pro- 
_ ceedings than such as a proclamation at the Mar- 
ket· Cross of Edinburgh, Pier and Shore of Leith,” | 
affords to him? © And after one Creditor (conti-- ; 
nues he) has obtained and extracted decree of gene- 
ral adjudication, sentence is pronounced summarily 
upon all posterior adjudications, unless sufficient 
objections, instantly ' verified, are offeted against 
them.“ This doctrine of Mr. Erskine determines that 
the role of law shall be reversed; and that, without 
5 calling on the creditor to prove his demand, the 
property of the supposed debtor shall be wrested 
from him, unless he can disprove this demand. Nay, 
farther; Mr. Erskine * informs us, that adjudica- 
tions, which are as truly transmissions of property as 
appraisings were, have been sustained by our Su- 
preme Court (of Session) er nobile officio, upon 
debts before their term of payment;” (July T1th, 1911, 
law) and thus execution is awarded before a 1. 
ee ee e 
3 er NN ants e ab reason of Y 
1 the Statute of 1672, for repealing the statute of 469, 
viz that messengers or ignorant persons should not be 
e in matters . 80 does importance, and $0 en- 


* c 55 ad 


Fel. Ed. p. 425- 3. 44 
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able ho es to hs wheat the {els ak ; 
the old Messenger's Court is less consistent than the; | 


present practice with legal rules and the principles; 
of justice, I shall submit an account of the antient 

form of appraising, as it is given by Mr, IO 
in his Inst. P- 404, folio edition. "a 


* 


125 5 = | 


« Br i writ the mexdengen matt 3 to . | 
pass to the ground of the debtor's lands, od een 


for moveahles, and in default of them, to denounce 
the lands to be appraised ; that is, to make publi- 


cation both on the ground of the lands and at che 
Market Crosses of the head boroughs, in the se- 
veral jurisdictions in which they lay; that the lands. 


themselves were to be appraised, and copies of the 
notices were to be left by him both on the lands and 


on the said Market - Crosses. Of these, and of the 


day and place of appraising, the messenger was to 
give notice to the debtor, either personally or at 
bis dwelling- place. Upon the day prefixed for the 
appraising, the creditor exhibited a claim of his 


debt to the messenger, who remitted the examina- 


tion of it to a jury, and after it. was sustained by 

them, the messenger interposed his authority ta 
the verdict of the jury, by his decree adjudging . 
zuch a proportion of the debtor's lands as was d i} 


ey 


> by the jury to amount to the 90 „ eg 


Ma, Exsxixe, indeed, , e P 3 3 


debtor” 9 
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diligence was 


_ after appraisings were 


L TRAY 8 whote lands fell cinder the derive: of mm 
praising at large.“ But the least attention to the 
time when this innovation took place, will tend 


ere el to prove my assertion, that to the precise 


of the Reformation, all the confusion and 
en which now appears in the Scottish 
Courts may be traced, © No part of the debtor's 
lands (says Mr: Erskine) was set off to the appraiser, 
in name of interest, before the Refor mation. The 
messenger at fifst held his Court in tlie Tolbooth or 
Court - house of the head borough of the shire where 


5 the lands lay; but by a dispensing clause which was 


afterwards inserted of course in all letters of apprais · 
ing, he was left at liberty to hold his Court at Edin- 


burgh, as the communis putria, and upon special 


emergencies, at other places. As long as the rule 
prescribed by the Act of 1469 was observed, f 


appraising the lands by a jury of men of the same 


county, who knew their Mes 2 effect of the 


lands as was enough for clearing off the debt. But 
nowed to be deduced at 
Edinburgh,” (that is, after the dispensing clause 


was without any legal authority introduced, as a mat- 
Ter of course, which was after interest was allowed, 

- and consequently after the Reformation) « persons 
came frequently to be set on the jury, who, were 


utter strangers to the value of the subject, the 


"Rey whole e estate fell under the decree of ap- 
| Praizing 


} 


praising at large, e comparing . value 
wich the extent of the debt, and by this means great 
estates were sometimes amen of from debtors for 


the most inconsiderable sums.“ 


. 


the statute of 1469, and for enacting the statute 


of 1672, to wit, to prevent frauds, and to avoid ex- 


pences, I leave the reader to judge whether an ad- 


herence to the old rules of practice in the Messen- 
ger's Court; or to the rules of practice of the Court 


of Session, under the statute of 167, is more likely 
to promote fraudulent practice; and whether the 
proceedings of an inferior County Court, or of a 
superior, or (as it is called) a 5upreme Court, are 


| Ukely to be attended wich least expence. 
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CHAP. XXXIII. 


Of Execution against the Body—Of. Letters 7 bar 
e 1 


* 


8 b dat which 
produces execution against the body, which was 
last introduced, and is the highest; for thereby the 
debt is for ever Aldi ih and the e Judg- 
ae th ae» mag | | 


Wax e again" was in ful 3 te 
person of the vassal could not be attached, so as 
to be withdrawn from the service of his Lord, nor 
was such a proceeding thought of, till these ser- 
vices began to be considered as matters of pecuni- 
gary value only. That it was not admitted in the 
early part of the law of Scotland, is evident from 
this, that throughout the whole of the Regiam Ma- 
Jestatem it is not once mentioned. The statute of 
William, de Cessione Bonorum, allows the defendant to 
e swear in Court that he has no goods above five 
shillings and fourpence, and that he shall not retain to 
himself from that day, in time coming, more than 
T for his meat and cloathing, and shall give 
2 ; , ee 


5 


N IT 


every A e ES wy 8 5 bis debt.” | And 
in the 2yon. Attach. chap. 7, the rule of proceeding 
is stated thus: If the pursuer recovers his debt 
or money, the Judge shall take a pledge from the 
defender who succumbed i in the plea, to pay the 
: debt, with the damages taxed and liquidated i in the 
pursuer's claim, to the pursuer, within the space 
pf fifteen days; and if he refuses to find a pledge, 
he may compel him to do the same by distress or 
poinding. If he debtor confesses the debt, and is 
not valliable i in goods and effects to pay the same, 
he shall acquit himself by his own oath, that be has 
not in free goods and effects above the value of five 
| $hillings and fourpence; and also he shall swear, that 
he shall pay the debt thereafter, as he may win and 
purchase it, reserving to himself his necessary susten- 
tation whereby he may live.” : And the 24th chap. 
of the statutes of Alex. II. 7th of Robert I. ch. 19 of 1 

© 24 statutes of Robert I. and stat. Dav. II. ch. 6, are 
Wee to oo and goods.? 


Ast to execution 8 the body, it was originally 
Fa letters of four forms; but it is uncertain when, or 
by what authority these letters were introduced, 
the ultimate alternative of which was, that the de- | 
fendant should either perform the condi ition of his 
| % 2 
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: These . I 
Edward I. and agthof Edward HI. c. 17. 
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obligation, or surrender his person to prison, under 
the penalty of rebellion. And here, it is remarkable, 
that this imprisonment was a legal satisfaction of 
the demand; for, * if che obligor surrendered his 
person to prison, the will of the letters was fulfilled, 


: e eee Sacra N 


Tuxsx letters of four forms were, however, cnly | 
allowed upon obligations ad fatta prestanda. © Obli- 
gations for payment of nioney were viewed in a 
different light. If a man failed to pay his debt, 


the failure was presumed to proceed from inabi- 


- ity, not obstinacy : therefore, unless some criminal 


_ circumstance was qualified, the debtor was not sub- 
jected to any sort of punishment. His land and 


115 moveables lay open to be attached by poinding, 


appraising, and arrestment; and these were in this 
case the * remedies e to 170 creditar,” 
Taz letters Us 690 forms were, 1 os 
after the institution of the Court of Session found 
Inconvenient, and the Judges, under the pretence of 
having a power of making rules, statutes, and 
ordinances, for expedition of justice, by an Act of 
Sederunt, in the year 1582; statute and ordain, 
that for execution of all decreets given or to be 
n * whatsoe ver 3 wy MAES his __y 3 
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realm, whereunto the 0 of the caid 1 Leaks 
of Session has been, or shall happen to be inter- 
poned, letters, as well of horning as poinding, the 
one not prejudicial to the other, shall be directed 
at the will and pleasure of the party, whether the 
same be given upon liquidate sums, or that the exe- 
cution thereof consists in facto; that is, that upon 


Judgments in debt, the nne, should eicher pay 


or su render himself. 


2 At of aden 18 PR ratified? in 
f Parliament, i in the year 1584, c. 139, is the autho- 
rity on which the writ of horning is issued on the 


decreets of the Court of Session. By a subsequent 
Act of Sederunt the Court, upon a recital that let- 
ters of horning are a form of execution Jess burdeu- 


some upon debtors than letters of four forms, abo- 
lished the letter of four forms. This recital (as 


Lord Kaimes says in his Law. Tracts, v. ii. p. 97) 


e is a bold attempt to 1 n common sense 


1 of mankind. 1 


iy may now be proper to consider the nature of 


this writ of horning. It seems first to have been 


introduced as a compulsory process for the appear- 
ance of criminals, and afterwards in aid of the 


spiritual arms of the church in cases of excommu- 


N nication. It appears, however, from the stat. of 
1449 „e. 12, that the writ of excommunicato capias 
2 E 1 was 


Was the first process; © and if the persohs be fu- 
Fgitive, and may not be taken by the Sheriff or his 
Officers, and they have lands and goods, these lands 
and goods shall be attached and appraised to the 
party, &c. This statute, however, was allowed to 
expire till after the Reformation, when the stat. of 
41572, e. 54, was passed, which enacts, that a- 

gainst all persons excommunicate by order of the 


new reformed Kirk within this realm letters shall be 


directed by the Lords of Council, in all the four 
forms, at the instance of the party, our Sovereign 
Lord's Advocate, or the Procurators of the Kirk, 
charging the excommunicate persons (they being 
excommunicate forty days) to satisfy the sentence 
or decreet pronounced against them, and to recon- 
eile themselves to the Kirk, and submit themselves 
to the discpline thereof, under the pain of rebel- 
lion; and if they fail, to put them to the horn, with 
letters of caption, > and ne execiſtorials to ee 
thereupon. „ | 
Ar a very late 1 of the PO, Ge the pre- 
rogative of the Crown was carried to the most ex- 
orbitant pitch, this process of ng was intro- 
| duced into the Exchequer for the recovery of debts 
due to the Crown. Horning was next added to the 
writ or letters of four forms, where the defendant 
was decreed to perform a specific fact, and he was 
allowed the — | either Pane it, or 
sur- 


eee . * 


4 3 eee to wiso, in Wen case 4 ; 
Saved himself from the penal effects of denuncia- | 
tion, and no other execution could be issued. And | 
lastly, this process of horning was admitted as a 
common process for the recovery of every debt, for 
which a decree was recovered in the Civil Courts, | 
between party and party. I am at a loss, however, 
to find anyexpress authority for the allowance of 
this penal process in civil causes of any kind; for, 
as I have already observed, it could not be allowed 
before feudal services became the subject of com- 
merce; and the Statute of Merchants, from which 
it is copied, although it allows of personal impri- 
sonment, by no mean warrants the claus of de- 
nunciation. | 


I AM e hs 8 to chiok, as] 3 
observed, that this clause in the writ was first con- 
fined to the practice in criminal cases, of pursuing 
traitors or rebels by the sound of the horn, ana- 
logous to the hue and cry and outlawry in Eng- 
land, with which it is perfectly consistent. But 
it was, at the first institution of the Court of Ses- 
sion, doubtful whether or not it was applicable, ex- 
cept in cases of murder; for in the case of James 
Kennedy against Thomas Maclellan, the Court re- 
ferred it to the Parliament, to determine whether 
or not the defendant, having been denounced rebel, 
and put to the horn more than a Fear and a day, 
2 4 EX was | 
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Op ö ® Stat. 1535, C. 31, Ja. v. 


was Kable to "I his eee to a a ubject-0 overs ; 


lord, and the decision of the Parliament is in these - 


Words: © The rents and profits of the said lands, 
by the laws of the realm, pertain and should per- 
tain to the said James, for the life time of the said 
Thomas; and because the said laws were variant 


in themselves, and therefore were referred to the 8 
interpretation of the Estates of Parliament, :: 0 


the same concerns simple Slaughter or not, and 


should have place in that matter or not? Both the 


said parties being personally present with their Pro- 
curators, and Fore- speakers, the said laws and others, 


their reasons and allegations being heard, seen, and 
understood, the Lords of the Articles being ripely 
advised therewith, find that the use in time bygone 


has been, that the rents and profits of the lands of 


them that have been year and day at the horn, 
holden of other Superiors than the King's Grace, 


| year and day being by past, returned again to the 
Superiors of the said lands, for the life time of them 
who sustained such process of horning year and 
day as said is, except crimes of treason, and lese 


najestie, and find that the said laws should be 50 
interpreted and used in time coming. Ft, 


aol 


Tux only 70 1 shall now W on thi is 


gtatute is, that it appears that horning had not then 
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been tated into causes iof a civil nature be- 
deen debtor and creditor for here the Court! 


strong doubts, whether or not it was applicable to 
all criminal cases, or only to those of treason and 
murder, a doubt which never could have obtained 


the least weight, had the effects of denunciation 


as ae as _ have been 8 since e to be. 


s * 


ih 24 aware, ! it ay here be said, Abe the 


question was not, whether the lands were forfeited 
during the life of the defendant, but whether the 
_ plaintiff, as a subject superior, was entitled to 
the legal benefits accruing from such forfeitures ? 


And J admit that this undoubtedly was the main 


point. But from the complexion of the case, per- 


haps it might have been more for the interest of 


the defendant to contend against any forfeiture at 
all having been incurred. At any rate, we have the 


authority of Parliament, that the law 1 in this re- 


spect was in an unsettled state, and this being only 


a judgment of that high Court, however respecta- 
ble as a judicial precedent, is not by any means to 
be considered, though printed in the statute book, 


as an Act of Parliament. I have not been able to 
find the variant statutes referred to in this decision; 


—— ey 


a Fi ata hat the process of bern 


was a civil process; but that it was * wy. 


in causes Ny in 


Tax 


Tus next statute 01 535, c. Mn 
© in time to come, the process of Justice "x ml 
and Justice Courts be peremptory- at the second 
Eyre or Court, so that fugitives not appearing at 


the second Eyre or Court, should be and shall be 


denounced rebels, and put to the horn, and all their 
goods be'escheated.” This statute evidently ap- 


plies to crithinal cases only, civil causes nqt being 
9 then cognizable i in the Justice Court, which was at 


this time separated, and confined to criminal mat- 
ters. And the subsequent statute of 1540 c. 97, is a 


farther proof, that hitherto the process of horning 


had been thus confined. It is intitled, Anent 


the taking of the King's Rebels of the maintaining 
and resetting of them; and it recites, that con- 
| cerning the execution of the Acts of Parliament 
made of before by our Sovereign Lord's progeni- 


tors, upon them that commit slaughter and muti- 


lation, and for apprehension of Our Sovereign 
Lord's lieges rebels, and diligence to be made 
therein by Sheriffs and other Officers of the realm, 
both in regality and royalty, it is statuted and or- 
duained, that the Acts made thereupon, of before 
be put in execution in all points, and that all 
Sheriffs, &c. do their diligence to search and eek 


all our Sovereign Lord's rebels, and being at his horn 


wherever they may be apprehended within their 
baileries, take and bring them to our Sovereign 


Lord's Justice, to be justified for their demerits, 
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a nd the pain of losing their offices for three years, 
if they have the same in heritage. And if they have 
the same for years, to lose the same for ever, and 
to be accused on their diligence on that behalf, in 
the Justice Eyres, or at other particular diets, as 
shall please the King's Grace. And that no manner of 
man within this realm wilfully or wittingly receive, 
supply, maintain, defend or do favours to any of 
our Sovereign Lord's rebels, and being at his horn, 
within their house, lands, bounds, or baileries, 
under the pain of death, and n. HR " 
eee moveable n 7 


hs 


. © 
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Tas next statute we find is en 118 of th Same 
Parliament, 1540, whereby © ir is statuted and or- 
dained, that the committers of the erime of fire 
raising and ravishing of women, be put under surety 

to the law, like as the crimes of slaughter and mu- 
tilation; and in case of non finding of Mg to 


donounce them 1 115 „ like as men e 4 


 Inthe mn of the next reign NY same prin- 
 ciple is pursued ; for by the statute of 1555, ch 37, 
intitled, a Man Slayer may be relaxed upon Surety to a 
certain Day, and being thereafter denounced Rebel, the 
Days of Relaxation are esteemed Days of Rebellion, 
it is statuted and ordained, that if any person or 
persons slay another, the person being charged to 
0 3 within ix re and ons not hg same, 
or. 


* # 2 
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c en e e ao not at ol WY wed 
so be put to the horn, and any time thereafter he 


offers to stand trial, and to find surety, thereupon = 
the penalty shall be doubled, and surety being found, 


he shall be relaxed. And if he appears not at that 
day, and of new is denounced rebel, his relaxation, 
super sedeas) made and given by virtue of the last 


surety found, shall no ways help him as to the forfei- 

ture of the liferent of his lands, but he shall lose the 
same, as if he had not been relaxed from the first 

horning. And this to be extended to all relaxations 


made within year and day after the first horning, 
and to the accessories of the slaughter, with the pe- 
nalties always doubled. And also, all alienations, 
contracts, obligations, and other things whatsoever, 
dat shall be done by him, to be null and of non 
avail, without any process of reduction, during the 


time of his relaxation, upon his gureties found after 


the first horning, so that he appear not at the day, 
and enter, to which he finds sureties, in the like man- 
ner as if he had aliened, contracted, obliged himself, 


odr done other things, being rebel and at the horn: 


and if it happens, any person or persons, commit- 
ters of slaughter, for non finding of sureties, or sure- 
ty being found, for non appearance, be denoun- 
ced rebels, and put to the horn, and thereafter passes 
to sanctuary, and offers to find surety, to abide the 
law for the aforethought felony, (murder) in that 


case, my 1 found, and pints appearing at the 
0 % 5 Gays 
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day, and being acquitted of the aforethought felo- 
ny, to be restored again to the sanctuary, and the 


Act aforesaid to have no _—_ against W but 
upon the second horning.“ 


T HE next mention of this process is in the 4 18t 
chapter of the same Parliament of 1555, whereby 


ce it is statuted and ordained, that if any person or 


persons, being called to stand trial before the Jus- 


tice, his deputies, or other having power to sit in 
criminal actions, appearing at the day, they shall 
have with them at the bar six of their most honest, 
wise, and substantial friends, able to give counsel, 
with their Advocates to defend; and the party pro- 


secutor of that crime to have with them four of 
their friends only: and the breaker of this Act to be 
punished in this manner; that is to say, the Justice 


or other Judges aforesaid to charge the breakers to 
enter their persons in prison, under the pain of re- 
bellion, and putting of them to the horn, and if 


they obey and enter into prison, there to remain Gate 
ing the apes" s Grace's will” 


From this 1 of the ant four 5 
servations present themselves. Ist, That the procesa 


of horning was only allowed in criminal cases. adly, g 


That it was not allowed in all criminal cases, but only 
in such as are specially mentioned in the statutes. 
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in his power, and thereby save his default. And 
Achly, That before the year 1555 there is no law. 


authorising this process in civil causes. 
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CHAP. XXIV. 4800 8 th 


ECTS. 


The Sales contimed—0f the Erbe. 


Mx come now to the 55th statute of dhe same 
Parliament of 1555, which is the first statute on 
which the process of horning is mentioned, as al- A 
lowable to compel payment of money. It is in- 
File, & Concerning Horning against Churchmen for 
7 axes,” and recites, that forasmuch as in the 
time bygone the churchmen and spiritual estate of 
this realm have been required to makè payment of 


their part of the taxes, granted by the estates of this 


realm to our Sovereign Lady's predecessors, and 


her Highness, in her time, for the support of the 


common wealth of this realm, under the pain of 
rebellion, and putting of them to the horn, and 
for non- payment thereof, some of them were de- 
nounced rebels, and put to the horn; nevertheless, 
the Queen's Grace, for maintenance of the liberty of 
holy church and privileges of Spiritual estate, with 
the advice of the three estates of Parliament, hath 
$tatuted and ordained, that no process of horning 
Pass against any churchman for non-payment of 


theirtares in time coming; providing ROY that the 
9 Lords 


8 k * g 


Lords of the Pirttuslity ee and find some 


other sure and reasonable manner how the same 
shall be brought into our OP Lady, and her 


Creſt thereof,” - 


'* . 


As: to this statute it may be e that 


bygone, of proceeding against churchmen by horn- 
ing, there does not appear a vestige of support for 


such practice in the statute book; and therefore it 


must have had its rise and authority from the pre- 
rogative of the Crown, which in those days 5 


deemed absolute, and has been introduced as a su- 


perior and more effectual remedy than the common 


process of law for the recovery of debts due to the 
Crown. This, may therefore, be considered rather 
to be an extraordinary privilege assumed by the 
Crown, than a precedent for extending the thunder 
of this horn to civil debts between private parties. 


As, next to the Crown, ths Church Possessed the 
greatest power, it is not surprising to find; that 


 churchmenshould easily obtain the privilege or ex- 
. emption from this process, and | in like manner the 


statute of the subsequent reign, (Par. 13 of Jas. VI. 


c. 48, anno 1572) not only excems them from horn- 
ing for the recovery of debts against them, but gives 


to them the benefit of this extraordinary process for 
"we allotment of manses and glebes after the Re- 
formation: 


though the preamble mentions a practice in tine 


* 


Reformation: for upon the certificate of the Arch- 
bishop, letters shall be directed by the Lords of Ses- 
sion, © charging the occupiers and possessors of the 
said manses and acres of land, whether the same be 
let in feu or lease, or not, to remove, desist, and 


cease therefrom, and to enter the said Minister or 


Reader to the possession of the same within ten 
days, under the pain of rebellion; and if they fail, 
to put them to the horn. And in case they be de- 
nounced, letters of caption, and other execution to 
be directed upon them according to the laws of the 
ral,” Perhaps the temper of the times was such 
as to make this law necessary, or perhaps it durst 
not be refused. But the most ingenious Lawyer, it 


is believed, will find i it difficult, nay impossible, 
to reconcile the process here allowed with © he 


laws of the realm” referred to; for after a diligent 
esearch, there cannot be found a single statute to 
0 e Thy och 18 W applicable. e e ee 


Tut next step ken by the Riefornier was OW 
' re:ena@tment of the statute of 1449, ch. 12, in that 
of 1572, ch. 53, and now we find, this severe pro- 
cess begins to be used as the compulsory process 


in every case, In the next chapter, (54) parishi- | 


ohers are allowed to be charged with horning, on 
decrees of Ecclesiastical Courts, for the reparation 
of churches. In the subsequent statutes, persons 

niytried and living N from each other, are 
| OWE. allowed 


i * eee 


Ad FO process, to 1 e e And : 


an inquiry being ordered as to hospitals and other 


religious foundations, the parties claiming right to 
any lands supposed to have belonged to them, are, 


by 1538, c. 63, to produce their rights under the 


pain * nee and putting them to the e | 


ps comes i At of ene 55 the any 
of Session, which was afterwards transplanted into 


the statute book, anno 1579, c. 75. It is entitled 


For Punishment of Persons who contemptuously 
dae Rebels, and at the King's Horn, which re- 


;. * that by an act and ordinance made by the 
Locks of Session, it was provided that all officers, 
immediately after their denunciation of any persons 


to the horn, should pass to the Sheriff of the shire 


where they dwelt, and intimate the same to him, 
requiring him, in our Sovereign Lord's name and 


authority, to make a just inventory of all the said 


person's goods, to the effect the same might be 
inbrought to his Highness use for their contempt. 


And that the said officers should deliver to the sad | 


Sheriff an authentic copy of the said letters, with 


the execution of the same, subscribed with their 


hands, and within eight days theteafter should pass. 
to the Treasurer or his Clerks, and deliver to them 


another copy of the said letters, with the execution 


of the same, in like manner subscribed with the 


fi ad officers bands ta the effect nn Wem 
200 - 


4 81 
* * 


the said act and ordinance. Nevertheless, the same 


followed by the said officers; so that the impunity 5 
of such heinous contempts and open rebellion has 


brought our Sovereign Lord's authority in contempt; - 
and made the multitude of rebels so great, that it 

shall be difficult to know them from the King's obe- 
dient subjects, with out some hasty remedy be pro- 
vided ; notwithstanding that by the aforesaid ordi- 


nance of the Lords of Session, and other loveable laws 
and Acts of Parliament established by his Highness 
and his most noble progenitors, good order be taken 
for avoiding of the said confusion, yet the negli- 


| gence of the due execution thereof has bred this 


great inconveniency which now our Sovereign Lord, 


for the furtherance of his obedience, and universal 


good of his subjects, presently intends as God shall 


grant opportunity to remedy. Therefore, his High- 
ness, with advice of his three estates in this present 


— 


Parliament, statutes and ordains, that all letters of 


horning shall, within the space of fifteen days after 

the publication thereof, be registered in the Sheriffs 
Court books. And a great variety of regulations 
are introduced for effectually securing and 1 . 
the forfeirures ee to this Wee Fo | 


Milt now, for ths fear t ion ah of 8 
are considered to be an execution or compulsory 


5 ae for the recovery of civil debts, and the first 
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merely as Acts of Sederunt. IF therefore Parlia- 
ment has been imposed on, to ratify Acts which the 
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being thus laid, the writ is next allowed to be sued 
out for costs, upon an acquittal in the Court of 


Justiciary, (1579, c. 78). But the people were not 
- yet sufficiently broken down; another Act of Se- 
derunt was therefore made by the Court of Session, 


are 23d of March, 1582 ; but the Court, after 


a trial of two years, finding their own judicial 
power insufficient to enforce it, were yu to resort 
to e pay a ratification ES: ET 


Tnxsg Acts eee Id 
and barefaced attempts at legislation in the Court 
of Session, and the changing them into Acts of 
Parliament was a measure inconsistent with the 


rules of sound policy. Perhaps even the validity 


of the ratification of them in Parliament may be 
doubted, in as much as it is simply approbatory : . 


and it may, with at least a colour of legal reasoning, 


be e led, chat these parliamentary statutes being 
ere retificariohs of these Acts of Sederunt, do 
not cure the intrinsic nullity of them, or give to 
the Acts of Sederunt the force of enactments of 
the Legislature. They are still to be considered 


Court of Session had no power to make, it may be 
assumed that these ratifications were obtained from 
JN" Parliament ws - a or at least og incuriam. 
Ar 


SEM SS 
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At any rate, it seems to be a monstrous doctrine, to 


contend, chat ratifications, which passed as private 5 


Acts, periculo petentis, should be permitted to in- 
fringe upon the most sacred rights of the Consti- ; 
tution-and of the individual. The. application to 
the Legislature was founded in imposition, and its 
anction obtained without due attention. In the 
charter of the constitution of the Court of Session, 
the King, indeed, promised to ratify and approve 
such rules, statutes, and ordinances as shall be 
thought by them expedient to be observed and kept 
in their manner and order of proceeding, at all 99 
ee to en equity, and) e 8 
Tavs, though the safety of 655 state ai oublic a 

justice may require, that persons accused of trea- 
on, murder, or other felony, shall submit them- 

$elves to trial and punishment for their offences, 
or, if they fly from the Justice of the law, that they 
be excluded from the benefits of it, yet there can- 
not surely be any reason for applying this doctrine 
to cases of debt between private parties, at least 
not for the purpose of depriving the debtor of that 
alternative which even the grossest criminals are in- 5 
titled to. The goods or lands of the debtor may 
be attached, or his body may be imprisoned; but 
do declare him a rebel for not doing what it is not 

| in his s power to gf viz. pay the 5 is a stretch . 
Aa 3 e 


— — — — — 
Ns — 
— —— er - 
— 
nA 


ah 


Ui n es, of Pali Pi bg SAD th. 
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1 will not be necessary for me to trace the pro- 


gress of this process downwards. Suffice it to say, 


that while all its rigorous penalties are preserved, 
it is allowed not only to the superior Courts, but 


it ĩs put into the hands of the petty Bailies of every 
village: and the industrious labourer may be de- 


clared a rebel, because in a severe Winter he be- 
came indebtcd i in ten shillings for bread for his far 


mily : nor will the Seizure of his all, and the i im- 


prisonment of his body to n be sufficient to 
n his crime. . 


ut P 0 ; 


1177 is now w necessary! to ho 70 nature _ penal- 


” ties of this process of horning, as it is now. practised. 


It i is awrit in his Majesty s name directed to messen - 


ö gers at arms, reciting the judgment, and that the 
i defendant hath not satisfied and paid the debt to the 


plaintiff, and orders the messenger to command and 
charge the defendant to pay the debt and costs to 


the plaintiff within fifteen days, under the pain of 
rebellion. The only remedy, therefore, the defen- 
dant bas 10 avoid this penalty is, as I have already 
observed, payment; for a surrender of all his pro- 
perty, and also of his person, does not purge the 
rebellion, which formerly attached to it the most 
dreadful as Sir Nun Skene says, If 


1 ana 


— 


Fol trr or nen, | 


a man, eben to the > King s laws, is denoun- 
ced rebel, and put to the horn, for any criminal or 
civil cause, although he be released from the horn 
| thereafter, nevertheless the horning and denuncia- 
tion standing not reduced, all his moyeable goods, 
together with the issues and profits of his lands, for 
the space of the first year after his rebellion; shall 
| pertain to the King, notwithstanding that his lands 
| be holden of another over-lord than the King. But 
the year and day being out- run and bygone, and the 
rebel remaining at the horn, the profits of his lands 
| holden of the King shall pertain to the King, and 
the fruits and commodities of his lands holden of 
any other over-lord shall pertain to him during the 
life-time of the rebel ; * except a man be denounced 
to the horn for treason and lese Majestie, in the 
which case his escheat of moveables and lands be- 
longs to the King only, because treason is commit- 
ted against the King, and therefore the pain there 
| of is applied to his use and commodity.” And 
Sir George Mackenzie, in his Institute, says, 
* From, the very date of the denunciation, all his 
moveables fall ro the King by a casualty which 1s: 
| n b ie but now 27. escheats fall 
15 A a 4 ' likewise 


f * 


N Wee enen cc eas vis. 
Reg. Maj, b. 2, c 55, b. 4, c. 343 Quon Attach, c. 18; stat. 2 Rob. I. 
c. 21; stat. Rob. III. c. 193 Ja. VI. Par. 3, 6. 49+ N 
1 See Skene's Treatise annexed to 8 ms tit. 150 c. Io 


— to h 85 | Regalities, * 8 ace ge 
nounced live within a regality; because the King 
uses to gift all single escheats at the erection, but if 
they be not expressly gifted, they remain with the 


„ UNDER the single escheat fall all sums that are 
moveable quoad fiscum, and all bygone annual-rents 
even of heretable sums, and the bygone rents of 
lands, together with the crop that is upon the ground 
at the time of the rebellion, and the rents due at 

ann term pon ron a to the ate 
aa nf 5 
Lok TY the vu continue year and Sa FA hs 

out relaxing himself, then he is esteemed as civilly 
dead; and consequently, not being able to serve 
the Superior, the law gives the Superior the rents of 
his feu during all the days of the vassal's life; and 
this casualty is called liferent escheat, s0 that every 

Superior, as well as the King, has right to the rents of 
the lands holden of himself, “ if his vassal was once 
infeft, and even though he was not infeft, if he was 
apparent heir, and might have been infeft, for his 
lying out should not prejudge his Superior; but if 
a man have right by disposition whereupon no in- 
feftment followed, the King only will have right 
to his liferent escheat, since the singular successor 


Parl. 1535, C 32. 


eee, 3 77, 


not art _ 5 85 hs Sober of 3 hai is, 
to hold his lands, that Superior cannot have right, 
and consequently his liferent falls to the King. 
And the liferent of Ministers, in so far as concerns 
their manses and glebes, falls also to the King, 
because they require no infeftment, and are not N 
holden of any other Superior. But all heretable and 
liferent rights, requiring no infeftment of their 
own nature, such as a terce and liferent tacks, fall 
not to the King, and liferent leases fall to the mas- 
ter of the ground, and the liferent, by thirds, per- 
tains to the Superior, po the Jiferenter s Hfe- 
ag „%% . 00 1 8 


« Tas liferent escheat comprehends only rights to 
winch the vassal himself had right for his hfe-time z; 
for else it will fall under single escheat ; (single es- 
cheats. comprehending every thing that is not a 
liferent escheat) and therefore if the Superior, having 
right to the vassal's liferent escheat, become rebel 
himself, the vassal's liferent escheat will fall under 
the Superior's single escheat; for the Superior had 
not right to those rents during all the days of his 
own life - time, and so it could not fall under his 
liferent. And the like does, for the same reason, 
hold in all such as have assignations to liferents, 

— — en 


Parl. 161), . 13. 


or to liferent excheats, | or to ner for any definite 
aber of n few or . 95 Shoe 


e Supetar has also the fight to the sub- 
vassal's liferent escheat, which falls after the vassal's 
denunciation; for by the denunciation of the im- 
| mediate vassal, the Superior comes in his place, and 


50 has right to the sub- vassal's liferent. But if the 


sub- vassal be first denounced, his inen falls in 
| _ vaceal's gps exe! 


EN 


5 # 
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cc Tur de escheat alls by 15 rebellion, that 


is to say, by the denunciation, and the year and 

day is given only to the rebel to relax himself; so 

that if he relax not within that e bis liferent 
* fall from the denunciation.” 4 : 


Arn We of wllevite bünelf are thus 


taken from him, a writ is issued to take his body, 
not as a debtor, to remain in prison till payment of 


a debt, but, as if the forfeiture of property were 


not enough, as a rebel, therein to remain till he shall 


have purged his contumacy to the former writ, with- 
out even pointing out the way in which it may be 


purged. A tender of the money would not be suf- 


ficient, nor could the creditor be compelled to ac- 
cept of payment. His only remedy is an expensive 
® See Sir G. Mackenzie's Inst. b. a. tit. 5, 6. 23; 
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application to the Court of Exchequer, which he 
may be unable to make, or which it may be the 
interest of his Superior or Donee from the Crown 
io oppose or protract by the tedious rules of litiga- 
tion. 


Bur this is not all. © Declared Traitors may be 
_. 8lain, and who qttarrels, the same commits Trea- 
son.“ This is the title of a statute, made, it 1s 
true, when horning was allowed only in criminal 
cases; but not having been repealed, or declared not 
to extend to civil cases, when the criminal process 
was introduced into practce, it was considered to 
be a sufficient defence against an indictment for 
murder, that the person killed, was in that predi- 
cament; and it was not till the year 1612, 4 that 
this was ratified, by an Act declaring that in all time 
hereafter, the objecting of Horning for à civil Cause 
of the Party either slain or mutilated, ball be no Li- 
beration of the Offender, from the Punishment due of 
the Lam; ” whereby it is statuted, . that if any of 
his Majesty s subjects be mutilated or slain, being 
at the horn only for civil causes, the slayer being 
pursued, or such as are art or past (accessaries) of 
the said crimes of Slaughter or mutilation, be- 
fore the Justice General, his Deputy, or any other 
Judge, no allegation founded upon the party slain, 
155 e. 3. 1 Ja. VI. Pafl. ar, e. 3. 


or mutilated, their being at the horn for any civil 
cause, shall either stay process, or be a defence to 
delay process, or procure impunity to any of the 
; offenders guilty of the crimes aforcsaid.” 
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CHAp. Xxxv. 
The Subjef continued —Of the Charge and Denun- 
cCiation— Of the Caption and eee of Debs 
tors. 


Bronx the defendant can be so denounced, he 
must be charged to make payment of the sums a- 
warded within fifteen days; and this charge seems 
originally to have required personal service; and 8 
indeed in proceedings of so penal a nature, it ap- | 
pears to be inconsistent with the rules and princi- 
ples of justice, to allow of personal forfeitures with · 
| out at least personal notice. Being myself at a dis- 
tance from the records, I cannot produce other 
proofs than those which have been long in the 
hands of the public. The letters of four forms 
given in the Appendix to Lord Kaimes's Law Tracts 
Aale uniformly. in the stile of personal notice. Our 
will is, that ye command and charge the said 
Helen Cornwall and Jerom Henderson. Our will 
is, that ye command and charge the said Sir James 
Crichton to content and pay to the said com- 
plainer, &c. Our will is, that ye command and 
Om the said James Earl . Murray. a And 1 
0 1 


| LEGAL AND- JUDICIAL 


58 farther remarkable, that the executions or returns 
of the process against Cornwall and Henderson 
shew that this was the understanding of the officers, 
that the writ warranted a personal charge only; for 
they bear, that on the 21st day of · the month of 

April, 1591, the messenger commanded and charg- 
ed them that upon the 3d of May he passed to 
the personal presence of Helen Cornwall and to the 
personal presence of jerom Henderson, and again 
commanded them that upon the 8th day of May 
he again passed to the personal presence of Helen 
Cornwall, and also to the personal presence of Jerom 
Henderson, and commanded and charged them 
and that on the 21st day of May he personally ap- 
prehended Helen Cornwall and Jerom Henderson, 
and made intimation to each of them that he would. 
_ denounce them, &c. | 7 


On the other EY look at the stile of sotne of 
the hornings of the present day, and they will be 


5 found to run thus: Our will is, that ye charge the 


defendant personally, or at his dwelling-place, if 
within Scotland, or if forth thereof, by open protlama- 
tion at the Market-Cross of Edinb 77 „Pier and Shore 
of Leith. Though the genera rule is, that unless 
an exception be made in positive words, personal 
service of process is intended, yet it appears from 
the stat. of 1 592, ch. 138; that when personal 
citation to the action was dispensed with, charges 
V N | ITT hs 
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at the dwelling-place had been deemed lawful, 
subject to the same rules with citation at the dwel- 
ling place; that is, that it must be the house aubere- 
in the one 5 duell and has his actual residence 
\ for the time. 
Ma. EnsE IR says, „ where the debtor is not 
in Scotland, he must be charged on sixty days at 
the Market-Cross of Edinburgh, and Pier and Shore 
of Leith.” * This doctrine is, however, not only. 
unsupported by any law, but is in direct contradic- 
tion to the decision of the Court and to the ana- 
logy of the statutes. In the case of the Presbytery 
of Dunse, 4 it was determined, . that letters of 
| horning ought not to be directed, but either by the 
consent of the parties, or by the authority of Par- 
liament.“ And it is remarkable, that none of our 
antient Lawyers recognize this doctrine of Mr. Er- 
skine. Sir George Mackenzie t mentions charges ta. 
' the party only: his words are: When any man does 
not pay a debt or perform a deed conform to his 
5 obligation, his obligation is registered, if it carry a 
consent to che registration in the body of it; or if it 
do not, there must be a sentence recovered, and 
upon that registered deed or decreet, (for a regis 
| ered deed is a decreet in the construction of law). 


5 , a 
% . F : : 
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0 » * Page 2 $194 5. 35 fol, edit, 2 Dirleron, February 1) e, 
5 4 . Mackenzie . oat b. 25 tit, 57 8. 23. 
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ö there will be letters bf hh sued out, __ he 
party will be charged; and if he pay not within the 
days allowed by the charge, he will be denounced 
rebel, and put to the born.“ Indeed, if the antient 
effects of denunciation are attended to, personal 
service of the notice appears to be most consonant 
to justice. This process being stricti juris, the re- 
quisite forms prescribed must be literally followed; 
otherwise the proceedings are erroneous, and the er- 
Tor is not, after execution, amendable; for even 
Mr. Erskine admits, that < where the law: requires 
_ certain solemnities in the execution of any matter, 
such solemnities cannot be dispensed with, or made 
up by <quipollents.” If therefore this rule is to be 
applied, it totally destroys the hypothesis of edictal 
charges: and if the Court would reject a seisin 
which did not bear delivery of posseision by the 
symbols of earth and stone, it surely cannot sustain 
process, attended with such rigorous consequences 
as personal! imprisonment and forfeiture of property, 
- unless every form i 18 followed 1 in re direct” bono ad of 
| Nas: law. rb . | 
TAE statute of 1606, 4 e pe wes horn · 
ing on Regality Court decreets, confines the charge 
to ten days, and indeed every other statute by 
which this writ is allowed, specifies a lesser num- 
ber of days than Sixty, which Mr. Erskine fixes to 


| be the OY. number for all such edictal charges. 
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And the case mentioned in the statute of 159 , 
c. 138, directly settles the point. The Act is in- 
titled, Against unlawful Conditions in Contracts 
or Obligations; and recites, ** that it is not law- 
ful to any private man, by his own invention and au- 
thority, to astrict or burden any of our Sovereign 
Lord's lieges with unlawful and impossible condi- 
| tions against all law, equity, reason, and good form, 
although their necessity for the time constrain them 
to yield thereto; as, where some persons give fort! 
their money upon profit, on contracts or obliga- 
tions, they provide that the partics receivers thereof, 
 Wheresoever they dwell in the farthest parts of the 
realm, shall be charged to make payment, only by | 
open proclamation. at the: Market-Cross of Edin- 
| burgh, upon so short and sudden warning as pro- 
bably and possibly it cannot come to the knowledge 
of the persons so charged, and that the denuncia- 
tion shall be at the same Market- Cross, and the 
horning registered in the Sheriff's books of Edin- 


burgh; making the same as lawful as if the person 1 


vas charged personally, or at his dwelling- place, 
and the execution of horning used at the Market- 
Cross of the shire where the party dwells, and the 
| horning registered in the books thereof; to the 5 

great hurt and prejudice not only of the parties $0. 
denounced, but of our Sovereign Lord and his 
lieges, to whose knowledge probably the said 
 denunciations of horning cannot come. There- 
fore it is statuted, that no such unlawful and im- 
| * 1; e | 


3 


| e 1 05 ae in a or oblion- 
tions among any of his Majesty's suhjects, in time 
coming. And in case any denunciation of horning 
Shall happen to be made at the said Market - Cross 
of Edinburgh, only upon charges used thereat, 

proceeding upon the unlawful and impossible con- 
ditions: above speciſied, the same charge and de- 


nunciations of horning shall not be reputed lawful, 


* 
> 


CD but the parties users thereof hall cause charge, 
and denounce of new, according to the form used 
and observed by the eee eee 
ee „ ; | 


; Taos it may eee chat 5 8 | 
is not only silent, but in this Act the legality of 
these charges, by the common law and consuetude of 
the realm,” is denied. Nay, it even avoids them, 
though proceeding on the consent of the party, ex- 
pressed in his bond for a debt a Jar and 


OR at a certain day. 
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| Fanruen > if any cls M7 hop can be draws from 
one kind of execution to another, the analogy is 
equally clear. By the statute of 1669, c. 4, it is 
enacted, * that hereafter it hall not be lawful to 
poind moveables upon decreets, until he parties be 
first charged, and the days of the charge be expir- 
ed; with certification, that tee e used 
- 8hall be null, and the poinders shall be punisbhed, 
f and eee agpios. as weilen. e preju- 
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dice always of any decreets recovered at the in- 
stance of heritors against their tenants in their own 
Courts, whereupon it shall be lawful to them to use 
poinding as formerly; and without prejudice to 
Superiors, to use poinding against their vassals, for 
| _ OO, asthey might lawfully have bebare.” 


Ir therefore the goods of a ati are desde 
against the execution of the law till a charge shall 
be served personally on the party, can it be fairly 
argued on general principles, that the law gives less 


protection to the person, which is held in the. _ 


highest estimation, than to the property of a de- 
fendant ? Nor on the mere assertion of a theoretical 
Writer, or as Mr. Maclaurin calls him,“ a contempla- 
tive not a praftising Lawyer,” whose treatise is in in- 
numerable instances erroneous, can such proceed- 
ings be supported, whereby defendants are exposed 
not only to imprisonment, but till the statute 20 
Geo. II. ch. 50, to an absolute and total forfeiture 
of their property; and (before the stat. of 1612, 
c. 3) to be murdered with impunity, like mad dogs, ö 
2 ny ee who met them 1 


I,rx chen the Jaw has da a ab to 1 given 
to the party, it must, according to the literal and 


the legal meaning of the words, be personal; 3 
and were it not for the words of the statute of 


1592, c. 138, (making the same as lawful as if the 


person wn were charged personally, or at 225 deuelling- 
155 . WW „ © ends 
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Place) I should not be able to find the most dis- 
ant suggestion from which it can be argued, that a 
charge not served personally, is sufficient to war- 
rant the subsequent process of horning, as there is 
+ _ Not.in any other statute the smallest hint, that this 
Eind of service of the charge, at the dwelling-house 
of the defendant, has been authorized by law. And 
as to the statute of 1 592, it does not contain any 
. enatiment, that charges at the dwelling-place shall 
be lawful, but only an assumption by way of re. 
cital, that they are lawful. If therefore this asser- 
tion even of the Legislature is not founded on truth, 
no stress can be laid on it; and unless a prior law 
can be pointed out, (which it is impossible to do) 
the law must stand as if this assertion as to ee 
nat the dnelling-place had not been made. 


A 3 the 1 atioar duadbey the na and 
not make payment of the debt and damages within 
the time allowed by the writ, the next proceeding 

zs to denounce him a rebel. By the statute of 1597, 
c. 264, it is enaQed, that all denunciations shall be 

at the Market · Cross of the head borough or town 

of the bailieries within which the said persons dwell, 
and all execution that sha ll happen hereafter to be 


- otherwise executed, shall be null and of no * 5 


7. Eis statute is e it seems, ed and 
yet by no other authority whatever but by the bare 


Luertion ea certain 1 1 1 . Mr. Erskine (be. 
. | 4 Fo "ow 


7 ; 


rox ir or cor: Tmͤnͥ ö 389 


aides the form allowed by the statute) says, (fol. 
edit. p. 738, s. 12) that notwithstanding of the 
Statute, © denunciations at the Market-Cross of 
Edinburgh against debtors not residing within 
\that county are sustained, to the especial effect of 
| authorizing a writ of caption.” Nay, he proceeds 
_ farther, for in p. 252, s. 56, he states it to be the 
law, that if the debtor be not within the king- 
dom, the publication must be at the Market - Cross 
of F Pier and Shore of Leith.“ Fi 


Tu effects of this . lms: been 4 
: ods noticed: and I shall only farther observe, that 
as there does not appear any good reason, far less 
any authority, for these positions of Mr. Erskine, 
they cannot be too Strongly PER: | 
1 N EXT 1 che writ of caption, dich com- 
mands the officer to take the defendant and put 
him in prison, therein to remain not only till 
he has paid the debt, but till he shall be duly re- 
leased from the process of horning, that is, obtain 
the King's pardon for his rebellion; and therefore 
neither tender nor payment are sufficient to save 
him from imprisonment, or relieve him from it. 
And, as if simple confinement were not sufficient, 
Mr. Erskine (p. 461) says, that © after a debtor is 
| imprisoned, he ought not to be indulged with the 
benefit of the free air, not even under a guard; for 
alen have an interest that their debtors be kep᷑t 
511 | 3 . under 


© nn en Wine 
& 1. — D- * 
; 5.0 : 
; 1 . ” 


under close confinement; that by the _ car- 
teris they wy be e OW their Wbt. ” : 


To shew Fa this most humane dodtrine i is en 
observed in practice, it may not be i improper to lay 
before the Reader an account of the prison of the 

metropolis of Scotland, as given by Mr. Arnot, in 
his History of Edinburgh, p. 299. The Schr 
tish prisons (5ays he) are not accommodated with 
an area where prisoners may enjoy the fresh air; but 
it seems, the inhumane spirit of her laws breathes, | 
that the more loathsome the prison, the fitter for 
the debtor; and because a messenger or creditor is 
at liberty to indulge his caprice, in chusing out for 
his debtor a prison the most loathsome and incon- 
venient. In the Tolbooth of Edinburgh the au- 
sterity of the law and the rigour of an unfeeling 
ereditor may be gratified in their utmost extent. 
In the heart of a great city, it is not accommodated 
with ventilators, with water - pipe, with privy. The 
filth collected in the jail is thrown into a hole with- 
in the house, at the foot of a stair, which, it is 
pretended, communicates with a drain; but if so, 
it is so completely choaked as to serve hotter ow 
pose bur that e e with disagre: 
_ 
"40 Wurn we vieited ues J a, dirs were con- 
fined in it about twenty- nine prisoners, partly 
debtom, puny delinquents; four or five were wo- 
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men, and there were five boys. Some of them had 


what is called the freedom of the prison, that is, 


not being confined to a single apartment. As these 
people had the liberty of going up and down stairs, 
they kept the rooms tolerably clean swept. They 
had beds belonging te themselves, and in one room 
we observed a pot on the fire. But wherever we 
found the prisoners confined. to one apartment, 
whether on account of their delinquencies, or that 
they were unable to pay for a little freedom, the 
rooms were destitute of all accommodation, and 
very nasty. All parts of the jail were kept in a so- 
venly condition; but the eastern quarter of it (al- 
though we had fortified ourselves against the stench) 
was intolerable. This consisted of three apart- 
ments, each above the other. In what length of 
time these rooms, and the stairs leading to them, 


could: have collected the quantity of filth which we 


saw in them, we cannot determine. The under- 


- mostof these aparments was empty. In the second, 


_ which is called che iron. roam, which is destined for 
those who have received sentence of death, there 
were three boys; one of them might have been 
about fourteen, che others about twelve years uf 
age; they: had been confined about three weeks 
for thievish practices. In the corner of the room. 
we saw shoved together a quantity of dust, rags, 


and straw, the refuse of a long succession of crimi- 


nals; the straw had been originally put in the 
5 room LA them to lie upon, but had been suffered 


Not. on mm. 


- 


to remain, till, worn by successive convicts, it was 
chopped into bits of two inches long. From this 
we went to the apartment above, where were two 
miserable boys, not twelve years of age. But there 
we had no leisure for observation; for no sooner was 
the door opened, than such an unsufferable stench 
assailed us from the stagnant and putrid air of the 
room, as, n our bre utterly 


to (tain us.” 


ii short, I Gs this cn Bi cubjeRt ir in. | 
the words of Lord Kaimes. There is not (says his. 


' Lordship) in the law of any country a stronger in- 


Stance of harshness, I may say brutality, than. oc- 
curs in'our present form of personal execution for 
payment of debt; where the debtor, without cere- 


mony, (nay, without knowing any thing of the 


matter) is declared a rebel, merely upon failure of 


payment. To punish a man as a rebel, who by 


misfortunes, or be it bad economy, is rendered in- 
solvent, betokens the most savage and barbarous 
manners.“ * Nor can any thing be more inhuman 
than such treatment of prisoners. Does any man 
use his horses or his dogs so? Would he not dis- 
miss the groom eee 


of such cruel. 
li r e EN 
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REFERRED TO IN PAGE 152. 


' Opinion of Nay Campbell Esg. his Majesty 5 41d. 
caie of Scotland, on the Question, Whether or not 
all Retours are liable to the Stamp-Duties imposed 
1 885 10 o Anne, 8 19, C. 1000 | 


— 4 * 
— a 7 — — 


Ix order to discover the meaning of any law, when 
„ words are ambiguous or obscure, we must ex- 


amine the whole of it from beginning to end, and | 


not rest upon the apparent grammatical construction 


of a single clause, or a few words or lines picked 


out from the rest. It is necessary, in such case, to 


take the various parts of the law in connection, and 
it is the duty of a Judge to decide tora lege perspeFta. 
Had the Framer of the Observations done this, his 


opinion 1 in l mort would "REO been cit: ; 


18 


Tus ooh cet; of the At 10 Q Anti &19, EY 
. a new duty upon. writings of a certain na- 


ture, 


TU. + 


= ee 


rare, which have a 1 to land property, bock 
in England and Scotland. The first particular therein 
mentioned can only apply to England, because it 
refers to a species of tenure not known in Scotland, 
viz. that of copyhold, or grant or lease by copy 
of Court-Roll, and accordingly, by the words of 
the clause it is limited to England. It is material, 
however, to observe that copyhold estates in Eng- 
land are subaltern or base holdings of a similar 
nature to the property which is held in Scotland of 
.  pubje&t superiors, and not by title derived imme- 
A diately from the Crown. In Scotland, the King i is 
the paramount superior of all lands and tenements, 
with exception only of the glebes belonging to the 
Clergy, which are trifling ; and those who hold 


their lands in capite of the Crown (which is the 


ease with regard to most of the great proprietors) 
are called Crown vassals; and if they again happen 
to grant out their lands in feu to be held under 
them, the person obtaining such grant is the vassal 


of a subject superior: he is two steps removed from 


the Crown. he derives his titles not by charter from 
the Crown, passed in the ener geg but en 
1 mmediate e 


Tous FP ROY 5 AR ack x Q Anne, mean- 
ing to lay a stamp · duty upon copyhold tenures in 
England, seem to have thought it right that the 

e 10 wide 9 8 mm nr 
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natube in Scotland, ha bc ung this i intention 

is declared in the five clauses which immediately | 
follow in the Act, and all of which relate to Scot- 
land. The first is in these words: © For every skin, 
or piece of vellum or parchment, or sheet or piece 

of paper, upon which shall be ingrossed or written, 
within or during the same term, any principal or 
original instrument of surrender or resignation of 
any messuages, houses, lands, tenements, heredita- 
ments, tythes, mills, fishings, and other heretable 
rights, or any of them, to be made to any of her 

| Majesty s subjects, who are or shall be the supe- 2 
riors thereof, or to any city, town, burgh, or cor- 
poration, or to any Magistrates or others, who: have 
power to receive such surrenders or resignations in 
Scotland, the sum of two shillings and threepence 
sterling. It is clear that no duty is here laid upon 
instruments of resignation or surrender, in the hands 

of his Majesty, for new charter on infeftment of 

5 lands holding of him, though such resignations ID 
happen every day, being the mode by which char 
species of land property 1s transferred from one 
party to ariother, or at least one of the steps of it, 

the charter and seisine which follow upon the sur. | 

. render being the completion of the right. The first 
part of the clause relates merely to the instrument 

of resignation by which lands holding of a subject 
superior are resigned in the hands of that Superior, e 
e for his own behook or r for new. infeftment to „ 


30 ern. 


some other person; and the latter part of the clause 


relates to burgage tenements, which the framers of 


the Act seem to have considered as another species 
of subaltern holding. A duty upon instruments of 
resignation in the hands of the Crown, in order to 
reach the principal. and most important tenure of 
lands in Scotland, would have been a great deal 
more productive; but this duty being limited to 
copyhold lands in England, .this must have occur- 
red as a sufficient reason for not extending 1 it farther 
in Scotland than to e of a similar e £ 


Tax next . is in ell Fab vj : 6 1 every 
* or piece of vellum or parchment, or sheet or 
Piece of paper, upon which shall be ingrossed or 
written, within or during the same term, any char- 

ter or resignation, confirmation, novodamus, or 
charter upon appraising, or ad judication, made or 
4 granted by such superior, or others as afpresaid, 
in Scotland, the zum of tuo billings and threepence : 


Fl sterling. ” The words, any charter or resignation, | 


should have been charter of resignarion, &c. The 
instrument of resignation was already taxed in the 
preceding clause, and what 1s here meant .to be 
taxed, is the charter following upon it, i. e. any 
charter of resignation, and like wise any charter of 
confirmation, and any charter of novod amus, and 
any charter of appraising or adjudication all of 
which are e only eren descriptions of charters, 
granted 
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granted in different circumstances, 167 the superior 
to the vassal, confirming property to the original 

owner, or transferring it with his consent to a new 
owner, or in consequence of a judicial act, com- 
pelling the transfer, which is meant by the words, 


appraising or adjudication. Then follows the li- 


mitation, which evidently applies to the whole, viz. 
made or granted by such superior or superiors as 
aforesaid. Such superior evidently means the sub- 
ject superior spoke of in the preceding clause, and 

superiors as aforesaid can only mean the Magistrates 
of boroughs who grant seisine in burgage tenure, 
lands and mene included in wore: e TT of 
the . 

ee seem possible to maintain, that the 
words, made or granted by such superior, &c. 
are applicable only to charter of appraising or adjudt- 
cation, and not to charter of resignation, confirma- 
tion, or novodamus; yet there would be much the 
same gwund for pleading this as for the argument 
in the observations upon the clause which imme- 
diately follows. Were zuch to be held as the mean · 
ing of the Act, the consequence would then be, 
that every charter of resignation, confirmation, or 
novodamus, whether of lands holding of the King, 
or of lands held by subaltern tenure of a subject su- 
perior, would be liable in the duty; but that char- 
ey of EO" or ad} odication . FP be 

. liable | 


nt > arranain, 


hable for the duty, if they contained lands holding 
uf a biet superior. This would be a whimsical 
distinction indeed, and the reason of it not at all 
- " obvious. Charters of resignation, &c. are those 
Which pass upon voluntary transfers of property or 
renewals of titles, in the usual course of business. 


| Charters of adjudication, &c. are those which pass 


upon judicial transfers, for security or payment of 
debt. These ought to stand exactly upon the same 
- footing, as to the payment of duties, and certainly 
were meant to do so by the Act of Parliament, the 
real distinction being no other than this, that the 
duties are only to be laid upon the necessary instru- 


ments for transferring or vesting subaltern proper. 
ty in Scotland similar to chartered property in Eng- 


kind; and in fact the duty, even when limited in 
this manner, falls a good deal heavier upon Scot- 


118 land than upon England, the instruments being of 


greater length, and more in number with us than 
; 3 other part of the Island, in o much, 
that within these two or three years some gentle- 
men of business in Scotland made remonstrances 


vpon this very subject, particularly with respect to 


the article of heretable bonds, where it was thought, 
that from the particular nature and circumstances 
. of chose deeds, material injustice was done, by sub- 
| jecting every such transaction in Scotland to a much 
- higher duty than the very ey Ram of transaction 

| e in 1 8 T 
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. EXT r Gallons hs e upon 1 ah d 
vations are made For every skin or piece of vel- 
| lum or parchment, or sheet or piece of paper, upon 


which shall be ingrossed or writen, within or dur- b 
ing the same term, any principal or original re 


of any service of heirs, or any precept of clare con- 


Stat of lands or tenements holding of any subject 


: as aforesaid in Scotland, ee nn 


| and; eee engine. | nes iy en ” 


Hav an A& of ee been pamed whho no- 
thing else in it but the clause last recited, I should 
have been very apt to put the same construction 


upon it that the Author of the Observations has 
done. It must be confessed, that the language 
of that clause, taking it by itself and without 


connection with the rest, is ambigugus ; for the 


concluding words, ** lands or tenements holding of 
any subject, may apply either to the last preced- 


ing member of the sentence alone, or both to the 


flrst and last; and it is a question which can only 
be resolved upon, a fair and full view of the Act of 
Parliament, and of the general scope and intendment, 


of it, whether the one or the other was meant. We 


must therefore cast our eye not merely on that 


clause, but on those preceding and subse 


IT have alrcady spoke to the former, 1 ball now, 8 
before entering more particularly into the discussion 


of * clauze, proceed to n the latter. The 
ha, | . 


next is in these words: © For every skin or piece of 
vellum or parchment, or sheet or piece of paper, 
upon which shall be ingrossed or written, within or 
during the same term, any principal or original 
s aisine, taken or following upon any mortgage, wad- 
set, hetitable bond, alienation, or disposition, or 
upon any charter, precept of clare constat, retours, 
appraisings, or adjudications of lands or tenements 
holding of any subject as aforesaid, the sum of two 
d and three 018 _— bs hrs 


Ir appeatsto me very clear, 'M as reasons e 8 
suggested, that the words, holding of any sub. 
Ject as aforesaid, in this clause, refer to the whole 
particulars which precede in the same sentence; and 
indeed so far as regards mortgages, wadsets, and 
heretable bonds, which are the modes of granting 
real security for debt in Scotland, the clause is very 
comprehensive, and has very powerful effects; for 


* itis well known, that all our real securities for debt 


in Scotland are so conceived as to make the creditor 
| Hold of his debtor, or, in other words, to make him 
the vassal of a subject superior, and consequently 
- -to subject chose securities in the payment of the 
duty; and I have already observed that this is the 
very thing complained of, because it subjects them 
in higher duties than the same kind of transaction 
does in England, owing to our particular forms of 


con- 


conveyancing: gs and dudicatibns; which 
are a sort of legal mortgage, are indeed as frequently 
of lands holding of the Crown as of property hold- 
ing of a subject superior; but it is admitted, that 
the former kind is not reached by the duty, and 
the same would be the case of voluntary mortgages, 
or securities constituted by charter from the Crown, 
if such a thing were in use, which is not the case. 
We have indeed instances of proper wadsets being 
granted in that manner, for the purpose of creat- 
_ Ing fictitious and occasional votes in counties, which 
is an abuse of the law in that particular; but real 
securities for debt are seldom or never constituted 
in . manner. 
I n lines relates to burgage tenure alone, 
and seems calculated to take in all the different 
forms of writing used in vesting the title to > Such” 
" e ” | 
"oa teien thei import of FE Widder endes pre- : 
coding and subsequent, let us now again take a view 
of the particular clause in question, upon the con- 
Struction of which it would seem some difference 
of opinion has arisen. The short question is, Whe- 
ther the law meant to give a duty upon all retours 
whatsoever, or only upon those connected with the 
title of lands holding of subject superiors? The 
168 of these has uniformly been OR ever 
Ce Cc | Since 


since the Act of Queen Anne was passed, which is 
no n of seventy- six years; but the Author 
of the Observations contends, that all the men of 
e and all-the Ofloces of the 
public, for so long a tract of time, have been uni- 
formly mistaken in their conception of the Act, 
and that a new construction ought now to be given 
to it. This is a strong assertion, and would re- 
quite to be well supported. It is probable, that 
the Board of Stamps and the Officers intrusted with 
that part of the revenue in Scotland, would have 
better access than they can now. have to know the 
precise meaning of those who framed and passed 
the Act in question; and had it been meant to com- 
prehend all retours upon the services of heirs in 
Scotland, this would have made so considerable an 
addition to * revenue chat, it could, not hes over . 
ee de ee Janne 


Bur 0 5 fullest attention 1 have been able 
to give to this matter, it does not appear to me that 
the law was so meant. A title to lands holding of 
the Crown. is in certain cases derived by charter and 

sseisin, in others by a special retour followed by a 


| 1 precept from the Chancery, and seis iu. In the former 


case, it is certain that neither the charter nor the 
warrants of the charter, that is, the disposition and 
instrument of resignation, or whatever the nature 


ee 1 e it GS nor 
the 


the seisin following upon the charter, are subjected 
to the duty, and it would have been singular, had 


the Act said or meant that the Gther species of 


title, to wit, the special retour, precept, and seisin 
following upon it, should be taxed ; for it is dif- 
ficult to figure in one's mind what reason there could 
be for such a distinction. It js still more difficult 


40 SEE. why A general retour of a Service. , which i 8 
sometimes unconnected with lands altogether, 8 


should have been introduced here, as paying a duty 
in all cases, when every other part of all the five 


elauses has a reference to land property and nothing 


else, and to land property of a particular kind, to 
Wit, holding of a subject superior, in order to as 
similate the duty in Scotland as much as possible 


to the duty in England, which is a nant | 


hold Jands alone. 5 


Ir is no doe: inaccu arate to . a service 90 


lands or heir of lands, but it is not inaccurate to 
say a retour of lands, more than it is to say a pre- 
cept of clare constat of lands. The question made 
by the Author of the Observations would apply _ 
equally to some other of the clauses; particularly 


we do not say an heretable bond of lands, yet we 


find this expression used in the very next clause; 


and we find in the last clause the words, service or 
cognition of heirs, used in the very same manner, 


with a reference to bur rgage lands; from all which 
| Ccz IM the 


4 
\ 
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the sense of the Legislature appears obvious, though 
in some instances 9558 g uy not be amid 
_ grammatical. | 


Os the whole, it is my opinion, that the duty is 
not exigible for retours in general, but only for 
those which relate to lands holding of a subject su 
perior; neither is it of the smallest consequence 
that these happen seldom. An heir must be entered 
to his predecessor in such lands either by precept 
of clare constat or retour, and sometimes both are 
necessary, and as both of them are equally taxed, 
the revenue cannot suffer. If I am not mistaken, a 
+ precept of clare constat consists generally of more 
words and sentences than a retour, and therefore it 


wyould seem to be better for the revenue that precepts 


of clare constat are oftener used than retours in the 
ease or 1 woes 4 eee 


Har CAMPBELL: 
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REFERRED TO IN PAGE 152. 


. Tus e . states the question to U. 
% Whether the law meant to give a duty upon all 
retours, or only upon those connected with the title 
of lands holding of subject superiors? And his 
opinion is, That the duty is not exigible for re- 


tours in general, but only for those which relate to 


lands holding of a subject superior.“ In support of 

this, he introduces his opinion with certain rules for 
explaining © ambiguous or obscure” enactments; and 
twelve of the fifteen folio pages of which it consists, 


are taken up in analizing the preceding and subse- 


quent articles, in order to found a presumption, that 


it was the meaning of the Legislature to imposse 
this duty in dee limited sense e wy by aan 


erat 


tow In must state this matter differently. We 
cannot receive any meaning of a law in contradiction 
to its words. There is not a syllable in it either 
reciting or enacting such to be the meaning of the 
Ad: it is therefore at best a presumptive meaning, 
O £3 i which 


— 
ER — . — 2 s ¾1⁰ il ˙ ·˙jÜ5 
4 l / 9 r OY 7 ” 
7 2 
. 7 £ i — — 
- s ö J 


nan rer. 


which must give way to the positive meaning of the 


words. 


Berors we can give to this law a presumptive 
meaning, we must find a doubt in the words: be- 
fore we can apply rules for the explanation of am- 


. biguous or obscure enactments, it must be ascertained 
that the enactment is ambiguous or obscure: and 
before we can go abroad to the preceding and sub- 
sequent clauses, we must try what can be done at 
home, take the clause itself into consideration, 
and, if in it a clear meaning appears; there is not any | 
room for going either to the _— or left Jos a dogbs- 
ORG: = oy | 


8 


5 load WR the Ladd 8 6 That i in ex- N 


en an ambiguaus or obscure statute, the whole 


of it is to be taken together, and we are not to rest 
on a single clause, or a few words or lines picked 


out from the rest, but to take the various parts of 


the law in connexion, and judge of it tota lege per- 


Spetia. Had his Lordship attended strictly to these 
rules laid down by himself, even on the supposition 
of this being an ambiguous or Men law, we 


would not differ so widely in opinion. This is an 


Act for laying duties on soap, linen, silk, &c. as 
well as retours: but his Lerdship does not surely 
mean, that the enactments, as to these, are to re- 


t in explanation of the other ar- 
| ticles. 


— nner... ²˙Üww ⁰ͥòrñä;! ⅛˙w p Ü(!1l ⁵—w!n ⁰.ü ü! 
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| Gels. 1 therefore he rule has any meaning it is, 
rhat in considering the effect of the tax on retours, 
the whole of the enactment as to that instrument is 
to be taken; for, were a reference from one article 
in a Tax Bill to be brought in explanation of ano- 

b ther, it would involve in it such difficulty and i in- 
| congruity, as even the learned Author of the Opi- 
nion could not reconcile. To gentlemen con ver- 
sant with the Stamp- laws, it is unnecessary to ob- 
serve, that to prevent the trouble of separate Acts, 
a great number of articles are often thrown together 


in one Bill, not having any connection with each 


other more than copies of court: roll with charters, - 
or charters with retours. This Act contains a strik- 
ing example of it : we have charters and seisins for 
Securing property—cards and dice for disposing of 
it - and advertisements for bringing it to market, If, 
therefore, the explanation of one article is todepend 
on another, it may with equal justice be contended, ; 
that as such charters and seisins only are taxed as 
gecure property holding of subject superiors, there- 
fore such cards and dice only are to be. taxed as are 
made use of in playing for property of that kind, 
and such advertisements only as are published for the 
ale of it. There is just as much connection in the 
view of taxation between charters and retours, as 
between soap and linen; and when I take this law 
Tora lege per specta, I mean that every word relative 
to retours Shall be put into the scale, leaving out 
| C „ the 


Ns 


the extraneous matter of soap, linen, cards, dice, 


charters, seisins, &c. In this view every syllable 
of the enactment eee e to be police. a is ag 
follows : "1 


Ec * moreover, be it enacted by the authority 
aforesaid, that there shall be raised, levied, collected 
and paid, to and for the use of her Majesty, her 
heirs and successors, for the several and respective 
things herein after mentioned, which shall be in- 
grossed, printed, or written, the several and re- 


spective rates, duties, charges, and sums of money 
herein after expressed, in manner following; that 
is to say, for every skin or piece of vellum or parch- 


ment, or sheet or piece of paper upon which shall 
be ingrossed or written any principal or original re- 


tour of any service of heirs 1 in Seotiand, two leg 
and ee e - ori 


* 
* 


Tur qwestion en is, Whether or not every 
retour of any service of heirs is s included in this en- 


actment? 


Tun Lad. 8 admits, chat 1 85 this 
_clause by itself, he could put the sarne construction 
| on it that I have done, to wit, that every retour of 
the service of heirs is included—whether of heirs 
in general of heirs in special —of heirs of line 
of heirs of provision —of heirs of entail, &c. &c. 
„ . | many 


APPENDIX. 5 4p 


many 4 of which are to 8 and; in . os 


Chancery Office unstamped: and, indeed, it is not 


possible in this view to entertain a different opinion 


on the subject. But (says he) it must be coafessed, 
that the language of that clause, taking it by itself, 


and without connection with the rest is ambiguous, 


for the concluding words, lands or tenements holding 


of any subjeft, may apply either to the last preced- 


ing member of the sentence alone, or both the first 


and the last; and it is, (adds his Lordship) a 


question which can only be resolved upon a fair and 
full view of the Act of Parliament, and of the ge- 
neral scope and intendment of it, ene che one 
or the other was meant“ | 


f- 


75 Bur supposing A W to admit a meaning 
contrary to the words, let us try the Lord Advo- - 


cate'ꝰ's construction of the Act, by the general scope 
or perspettus of it. It is an Act for raising money, 


(and not an inconsiderable sum) it must therefore 


be explained so as to effect that purpose. It is an 


Act imposing taxes, and must therefore be explained 


consistently with the idea of taxation. Mr. Bu- 
chan, Solicitor of the Stamp duties in Scotland, and 


one of the Faculty of Advocates, in his letter to the 
Board states, that the duty, as thus limited, does not 
produce ten 5hillings in the year, the average num- 


ber of retours on which it is levied being only four. 


mallest 


— 


ae the Lord Advocate contends, © ce is not of the 


8. 


smallest consequence. But SORE it was the 
meaning of the Legislature to raise nothing ot or some- 
thing n the e is nnn, 5 


Taz Lord Advocate bunker 6 a FR 
words, © of lands or tenements holding of any subject 
as aforesaid,” refer to retours as well as precepts of 

elare constat. It appears to me (says his Lordship) 
that the words, Holding of any subject as aforesaid, in 
this clause, refer to the whole particulars, which 


' precede in the same sentence.“ But it is evident, 


not only that the description of retours is compleat 
without the addition of these words, but that such 
reference makes it nonsense. A retour is the return 
of a writ directed to the Sheriff, or the inquisition 
of a Jury, whereby the propinquity or personal state 
of an heir is ascertained. It does not give a right 
to the lands; and in nineteen out of twenty cases, 
though the heir succeeds to a land- estate holding 
. of a subject superior, the lands are not mentioned 
in it, and it is frequently unconnected with lands 
altogether. It is therefore not a retour of lands, 
but as the Act ea it, @ retour of the service of : 
=—_ 8 1 11 | 


Tux only other way in which the word; « of 
lands or tenements,” &c. can be applied, is, by con- 
necting them with the heir, and he must be de- 

W as heir of lands or tene ments: but heir is a 
0 . = personal | 


Aru ua 


ru title, applicable only in the genitive case 
to the ancestor. A man may be heir of his father, 
100 heir to his estate, but he cannot, consistently 
with common sense or any grammatical rule of con- 
struction, be stiled heir of the estate, unless Mater 
Tellus is to be personified, and supposed capable of 
praducing heirs. I observe an error says (Lord 
Kaimes) gaining ground daily, as if it were the 
service that produces the identity of the person be- 
tween the heir and ancestor. A service has no such 
effect, it being a species merely oF evidence.” Elu- 

e wh 100. | — 
: Tn Lord 3 lk this, but . to 
Soi it to the account of inaccuracy. * We do not 
(his Lordship argues) say an heretable bond of lands, 
yet we find this expression used in the very next 
clause.“ But had not his Lordship read the clause 
with a jaundiced eye, he must have seen that the 
words, of lands or tenements, do not refer to the 
heretable bond, but to the seisin; and his Lordship 
will not surely contend, that a seisin of lands or tene- 
ments is not a good expression. Though, were it 


even as his Lordship has stated, I would not think an 


heretable bond of lands a bad expression, because the 
lands are bound or secured for payment of the debt. 
But be this as it may, two blacks will not make one 
white, and an inaccuracy of expression in one clause 
will not render doubtful aclear expression in another. 
There 


1 here is not any bd in hinz the 
words, © of lands or tenements,* &c. to precepts of 
clare constat only, and they cannot be connected 
with retours without evident impropriety; there- 
fore the safest explanation that can be given to the 
clause, is to suppose, that the Lawyers who. pre- 5 
pared the Bill, and the Parliament who enacted it, 
meant to raise by this tax a greater sum than the 
Lord Advocate chuses to admit, and to write _ 
| OR rather angel nonsense. i 


| Tur Lond nes states the 1 0 5 

taxes levied on this Act, from the superior produce 
in Scotland to England. The truth of this is at best 
problematical, for there is not any evidence of it 
before the Board. But what connection has it with 


1 present question? His Lordship surely does not 


mean to contend, that because one duty is pro- 
ductive, another may be evaded. He also states 
the uniform practice of explaining the meaning of 
this Act for seventy- six years past as a reason for the 
continuance of it. But if the revenue has for 80 
8 long a time been defrauded of a considerable sum 
annually, that, so far from being a reason! for coun- 
tenancing such frauds, evinces the necessity of che 
wg 1205 in e ee en . 


Vu 1 10. 
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Tas Lord Advocate's opinion proceeds on a mis- 
take as to the state of the question. It is not ne- 
cessary to enquire, whether the Advocates of the 
Court of Session are Solicitors, as well as Counsel- 
lors, or Counsellors only; for whether they are the 


4 one, the other, or both, makes no difference. The : 
tax is imposed on Procu rators; if therefore they e 
Procurators, they are liable, whatever be ther natur re | 


or extent 'of their ne Taz 


[1 * 


ye} is ata iindacbrtak' to cauire; whether or 


not there is any distinction between Procurators act. 


ing i in the Superior and Inferior Courts, because 
every Procurator being taxed, an exception cannot 
be maintained in favour of 1 5 ee class of 
Procurators. „5 
| NTTAER can che meaning of 115 Lord Advocate 
be placed in contradiction to the express terms of 


the Act, because that would be setting his Lord- 
5 8 opinion above the la. N. or can any rule of 


n 5 


Board, follow his Lordship in his own way, and 


equity, e on 155 eee of English Cont 
sel, or any pretended similitude between that class 
of Lawyers and Scottish Advocates be admitted, be- 
cause this i is not a matter to be regulated by equit7 
or analogy. Nothing but an Act of Parliament can 
impose taxes, and if the enactment is positive, 

whatever may be the equity, or whatever exemp- 
tions are in favour of others, it must be carried in- 
to execution against those expressly ineluded. Rules 
of equity are introduced to correct the rigour of the 
Common Law, and provide a remedy where the law i 
has given none, but not to defeat positive statutes. 
Adts of Parliament are not to be explained away by 
. $ubtle distintions, or suffer a figurative interpreta- 
tian. Where the words of a statute can admit but 
of one meaning, the law must be observed, how: 
ever hard it may bear on ticular OOO. 


Tust are maxims which. the Lord Adnacate vil 
not dispute ; and as no words can be more express 
| than those of this Act, that © every Procurator sball h 
pay the duty, the only question is, whether or not 
the Advocates of Scotland are Procurators? And 
b though i it would be sufficient for me og confine my 
observations to this point, reserviug the considera- 
tion of the extraneous matter introduced by the 
Lord Advocate, till his Lordship's threatened mo- 
tion he made, I shall, for the satisfaction of the 


hope 


— 


Letter of the Law ; and that they are Solicitors as 


well as Counsellors, and e come under the 


| | : hs of 1 it. 


3 Toad Advocate n his opinion with | 
a discussion of the derivation'of the office. He says, 
© it is borrowed from the Civil Law, and means, 


in general, any one who acts for another.” But 


though this may be the general meaning of the Latin 


word Procurator, such meaning cannot be generally 
applied to the office of Procurator of the Court of 


Session. This Court was instituted after the model 
of che Parliament of Paris, and the office of Ad- 


vocate and Procurator, in imitation of the Avocas 
and Procureur, with this difference, that in France 
hes are separate, the Avocat being the gs 
and a Procureur the Attorney. i 


In like manner at Rome, 1 Gen | 


be were divided between, ist, the Patrons. or 


Orators : 2dly, the Advocates who attended to, 
inform or instruct the Patrons upon the points of 
law which arose in the cause: gdly, the Procura- 


tors: Athly, the Cognitors. The two last nearly 


resembled the Attornies of the English Courts. 


; e therefore F this « office 1 derived from the 


Civil 


hope to make it appear, that the Scottish Advo- 
cates are Procurators, and therefore come under the 


(= & 
+8 0 * | 
F 


* 
- 
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416 bft, 


Civil Law, or the Law of France, it is evident 


they are official, and not e We MK the 
Court. , 18 he 4 h 5 c : 


27 2 
%” = of 


The "OM «< the ASE of the Pee: A 
Session, So. far as respects this office, is in these 
| words: Dem, that no man enter to plea but par- 

ties and their Procurators, if they will any haves 
* that there be a number of Advocates and 
Procurators chosen, and to be chosen, to the num- 
ber of ten persons, who shall be called General Pro- 
 eprators of the Council, of best name, wan 
and experience, admitted to procure in all actions; 
and if any other cunning men will desire to be ad- 
mitted to the office of Advocation and Procuration, 
they shall be admitted with the advice of the Court 
and that these Procurators aforesaid prorure for 
every man for their wes unless e A reason- 
able excusse. et SS Le MEI. 


II. His 1 admits,  ** that causes were 
originally conducted in this Court by these Adyo- 
cates and Procurators alone, in the double capacity 
of Counsel and Solicitor, and that the term Procura- 


tor is still judicially used when their ãppearances are 


recorded in decrees, and other proceedings.“ But 
he asserts, © that the original state of the Court has 


not had the vestige of an existence for near a \cen- 
tury past; that no member of the Faculty of Advo- 


Cates 


. 


ceates either does; or oli a 


that were he to do 80, his gown would be #tripped. 
from his shoulders by the Dons and Himself ex. 
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Bor while the Acts hich are the eber on mY 
wa Court stand unrepealed, and while the — of 
the Advocates, as well as the records of the Cob urt, 
remain in the uniform state they have been 1 io. 2 — 
its institution, I cannot find any ground for 8 
assertions. It is admitted, that at first they ated 
in this double capacity; intl it is clear, that as the 
law stands, they have the same right still: there- 
fore, before the Lord Advocate can maintain his 
+ aetettivhs, he must prove the following points? 1 1 ﬆ, 


what the particulars of this revolution” are : '2dly, | 


when it took place:- 3dly, by what authority, it 


was effected: and Athly, by what law the sentence 


cberppios be and reve could be Sen. 


T 4 
1 Wet 10 


tes, before which evety other ay itho® 


| cy. must bow, contradict the Lord Adyocate- as 8 
| sertiohs. Every instance of a practice contrary to 
law, is an offence against the law. An Act of 


 Sederunt repealing an Act of Parliament is, at 


best, endunk and a judgment, without legal | 
Authority, ,” erroneous. If, therefore, the Lord Ad- 
Vocate Wa attempt to support 0 points, on 


% 


any other authority than Acts of Parliament, 1 


5 


- 


must 1 je this answer — That as the legis a- a 
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| any authority, at least his Lordship has not pointed 


—_— * — Z e 


2 power i is, 3 the: ee 08. ich 
Parliament alone, any change which may have hap- 


pened contrary to law, whether introduced by the 


Court, or by the Advocates, must be considered as 


an offence against the law, and be wholly disregard- 


ed; for, as to the pretended legislative authority of 
the Court, it i is no more than what every Court is 


necessarily invested with, to wit, ©. to make sueh 
acts, statutes, and ordinances, as they Shall rhink 


expedient, for the order of praceeding, - and. hasty 


dition of justice. They have not power. to 


alter the constitution of the Court, more than they 


have. to alter the constitution of the kingdom. The 
Acts of the Court must be consistent bebe 


5 of Parliament; when they are. her 


r. VVV 


m. The . finding i it 3 wo 


maintain the office of. Solieitor independent of: the = 


- Adyocates, has stated, that the official business 


of the Court is conducted by, ist, Writers to the 


5 s Signet: 20 2dly, First Clerks of Adyocates;. and, 3dly, 
Agents and Solicitors admitted by the Court: all 


2 Ws yy 
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he ther's are pe by oh 1 but . confines | 
such admission to the third class. 


a 


4 18t, As to 3 Writers to the Signet—they are 
Dep puxies | to the Keeper of the Signet, and their of- 
fice i is to draw and sign the process of the Court ; 
19 but they have not any solicitorial powers; the process 
being signed and sealed, their office is at an end, 
and the subsequent e are ce * 
the Procu rator. 


* adh, „ ar 

name Sufficiently denotes their duty. They are ser- 
vants ro their masters, but have not in their own rignt 
| 1 concern in the TAY deri of. the Faure. : 


* IG The _ ents. 8 Solicitors ES; 5 the 
Court, seem to be the only persons who have a co- 
lourable pretenoe for carrying on business, because 

they receive an authority from the Court. But as 


to the authority of the Court to admit them, a — 


as to these Agents : all rogether, the following clause 


| of the statute of 1672 overturns the baseless fabric 


of this agency. In respect several persons, being 


neither Advocates nor Advocates servants, do take | . 


upon them, under the name of Agents, to meddle 
and negotiate in proceedings, who are found to be 
of no use, but burdensome to the lieges, that there- 
after all the Agents b be debatred the House, and re- 

Pee D a 2 1 commended , 


* 


e is * opinion of che ae re, and such 
will be the opinion of evety man who considers the 
nature of their Agency. They are not officers of the 
Court their names do not appear from the begin- 
ning to the end of the record, nor have they any of 
ficial concern in the business; but are rather Agents 
for the Procurators than fot the parties, chere being 
nothing that comes under their department which 
may not be done by the Procurator, his Clerk, or 
indeed by any other person as well : as an Agent. : 
But the Court, so far from suppressing t this Agency, 


have gone great lengths in the encouragement of it. 


In direct opposition to the Act of Parliament, they 


not only receive them, but permit them to make 
those charges which the Legislature has declared 


to be burdensome; and the Judges and Advocates 
seem to have laid their heads together to support 


this Agency, because of its conveniency to the Ad- 
vocates, in being a kind of interpreter between them 


and ignorant clients, providing ready money for 


| their fees, and saving the expenc W additional 


Clerks. The question, therefore, has never been 


tried, whether or not they are entitled to recover 
: those charges for their trouble which have been in- 
ttoduced. But it is very clear, that as in law they 
: e not t any e 82 and are © useless and bur- 
. | | densome 2 


a . 255 


8 on to the poſi 55 the com 3 
while the Act of 1 672 Stands unrepealed, they are 
| not entitled to maintain an MER on . account. 


f % 
5 „ 


The next reason . by the Pas Seine 


to shew that the word Procurator is not applicable 


to o che Lawyers of the Court of Session is, „That 


in common language, when we speak of a Procurator, 


we never mean an Advocate practising in the Su- 


perior Courts, but a Country Attorney of the Inferior 


Courts. The use of the word Procurator, in a Ju- 
dicial e is therefore 2 210 vonn ng to the 1 


52 


8 


I!rx seems here to be admitted, that the word Pro- 
curator, in a judicial sense, means an Attorney, and 
that in common language it has the same meaning, 
though more limited, viz. a Country Attorney. But = 
taking it in the way here stated, even an argument 
does not seem to arise in fayour of the exemption 
contended for, and had his Lordship reversed the 

passage, it would have been mote like the language 
of a Lawyer. Technical terms and legal definitions | 
are introduced, to avoid the prolixity anduncertainty 


of common language. Where the terms of art are 


used ae . fixed, At. 
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| — The stile of Procurator is the _ stile 


of a Scottish Lawyer. It is the name given to him 


in the Acts of Parliament, particularly i in the A& 


under which he derives his legal existence, which. 


5 orders that they cc (hall be called Procurators gy 
| andd'it is the name given to him by the Court, and 
. hitormly we by himeelf | in the 1 8 


Po oppose to this ths ideas of bY mon We 
the terms of which are not only arbitrary and un- 
settled, but often improperly applied, is absurd. 


s Procurator 1 is a legal term, stamped with a cer- 5 


5 &: 


rain, legal meaning, expressly applicable to the 


-. gentlemen, and is therefore the only term by which 
they can be legally described. Had they dot 


been described by their legal name, it might be 
with propriety contended, that in legal acts they 


. cannot be taxed bur by their legal and judicial stile; 
which cannot be supplied by the abstruse and am- 
biguous circumlocutive terms of common language. 
In this case they are taxed as plainly as any other 


Lawyer under the description” of Solicitor, Attor- 


. ney, Notary, Proctor or Agent, and t get the 
better of the enactment by vague and indefinite ar- 
_ gutnenits. In short, if common language is the 


role by which legal rights are to be determined, the 


Lord Advocate ought to take his seat in the House 


of Lords, because in common language he is called 
1 1 Gaol it s believed, his claim in that 
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reapeet: would be treated in the same manner his ar 
oo it this case deserves. e 


; . 10 L "+ 
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To TY Rücher the dint of this pretend 


application of Procurator to Country Attornies of 


Inferior Courts only, it may be observed that there 
is not any legal rule for it. These have not an Act 
of Patliatnent ascertaining their stile, but seem to 
have borrowed it in allusion to the Superior Courts, 
and acquited it by custom only. In sbme places, 
too, particularly Aberdeen, these Country Attor- 
nies $ are called Advocates in common and Judicial 
e: none of them, L however, whether acting 


under the stile of Advocate or Procurator, have 


claimed an exemption from the tax; though they 


would be equally, if not better entitled to it. 


There is not indeed any legal difference between the 
actual office of Procurator of one Court and that of 


another: the office is the same, and the proceed- i 


ings and records are drawn up in the same manner. 


But there is 4 great dispropprtion between their 


beet; ey rr, noi were to Aa We line of raxa- . 


— 
a 
* 
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. AD. 9 3 e Were hae ee 
his term, Pleader before the Court, this would be a 
little more intelligible. It is clearly an indefinite 
 CXPIESSION, ee neaning; and there. 


; 81 dility i is. eee to it. But would a 
his Lordship, if then Advocate and Procurator is 
not ans! rerable. for every illegality and irregularity | 


> £49 nt of legal Pre e 5 * 
nis client is. bor to unnecess a1 Expenee,,« or suffers 3. 


3 An 7 cannot 5 5 pr ir ted, because he 


> is not acknowledged. either.by; Law or by che Court 5 


as the director and manager of the proceedings, nor 
can any other but the Lawyer on record be pro- Ss 
ceeded against; for, to subject an Agent. the evi⸗ 
dence must contradict the record; and it will not 
surely be contended, that the Court can permit 
parole evidence to be given, that an error was com- 
mitted by A, the Agent, when it appears from the 
record, which must he held to be true, and cannot 
be traversed, that it was committed by B, the Pro- 
curator. This responsibility, therefore, ine very shape, 
and in every stage of the proceedings, y the rules # 
the Common Law, falls to the share of the Adv 
2 Procurator alone: and the Acts of Par iament/ 
have not only considered i it in chis light, but annexed 
the special punishment ot the offence. By stat. Parl. 
N ch. 1, it is enacted, "ONE if any * 
8 . 


(indemnify) the part 
6th. James VI. ch. 91, enacts, “ that if any party 

— Procurator shall plead « defences formerly pleaded, | 
5 10 the delay of his party, he $hall pay: twenty shil- 


gut any e of limitation whatever. 


en 
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8 wilfully rr Ra in Shad ministration ey 5 1 _ 
| of the law, that being overtane or proved on him 
| before the King or his Council, he shall lose his of- 


th | 


fice for a year and day, at the King s will, and assy 


7 


as effeirs. And the Act Parl. 


" | 
Pte 4 . 


SAT: to 1 this Nee 


5 Yy a 2 numerous 8 set 2 authorities, not only the sta- 
tutes, particularly the Acts of Regulation of 1672, : 
and 1695, but the Acts of Sederunt of the Court 


might be cited, all of which confirm it, and annex 
to the Advocate alone this legal Ji in with- 
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5 vi. The n next reason 1 given 8 the Lord 3 8 
. cate is, 60 that the word Procurator was added by his 


_ Lordship, meaning thereby to comprehend all those 


only who conduct causes in the Inferior Courts, 
under the well known e of Procurators. 


2 A wes in 3 fins year of * 3 were 


to entertain Such. a meaning, it would hardly be ex- 


_ cusable.. But for a Lawyer of thirty years standing, 15 
and the Chief Law Officer of the Crown, to mean, 


_ by taxing every Procurator, to except any Procura- 


tor—ricum tentatis amici! Were not this certified 
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He does not take any official ni: 


wk his Lordship u Fe TER 85 0 4 Cow it not 
have believed him capable of such an abgutdity; and and 
the only observation that can be made on it is, that 
he has stumbled by accident on the proper expres- 


sion, and dene right without intending it: at any 


rate, his Lordship's meaning is nothing to the pur. 
Pose.— t is nor an act of the Lawyer who drew it, 
but of the British Legislature; and supposing this 
matter could be enquired into, to complear the evi- | 
dence, the Lord Advocate must also prove, that 


this was the united meaning of the King, Lords, and 3 


Commons, who enacted it. "And after all, their opi- {i 
nion would be liable to a good legal objeftion, to I 
wit, that Parliatnent has riot a better right than an 
individual to break the law, or explain it contrary | 

to its words; and even their parole evidence can- 
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"Pak proves thir his Lordchip . a * | 
the matter. An English Counsellor is not an Of- 
ficer of any of the Courts in which lie practises. 
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cords. His FOE is together Sabi aid 
consists in giving directions and advice to the At- 
torney, who accordingly draws up the procee ings; 
in like manner as the Physician ee _ hang 
Surgeon mp ye We e 
II praftles & a Scottish Beere is not 0 cir- 
: cumscribed ; he acts both as Counsel and Attorney. 
| He not only advises the proceedings, but draws 
them up. He is the only Officer of the Court re- 

cognized by law—whoxe office is necessary for con- 
ducting the proceedings. or whose name appeats 

in the records of the Court. By him all appearances | 
are entered, pleadings drawn up and signed, che 
entries of which are in his own name alone, Thus 
_ the plaintiff sues by A B, Advocate, as his Procu- 
rator, and the defendant appears and defends, by 


CD, :Advyotate; as his Procurator. His office may 


therefore rather be compared to that of the Attor- _ 
ney in England, who is the proper Officer of the 


| ed and the proceedings conducted, in whose name 


outt, by whom the appearance of parties is ente- 


the records are drawn up, and who alone is ans wer- bf 17 


able for tlie regularity of the proceedings. He, in 

5 like manner with the Advocate, derives his official 
| Powers from the Supreme Legislative Auth 
and enjoys certain privileges a6 an Officer of the 
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2 pedient. 1 also hold myself bound, that his Lord- 

Ship's Bill shall not pass er parte; and if the facts 5 
are 3 stated, 1 do not think a repeal i 18 to be 
dreade 
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"the recovery of them. Taking it therefore on the 
admission of the Lord Advocate, that che prin ciple 
of the Bill is to excem the Honorary, and subject 
the active part of the profession to this tax, it js 


clearly the meaning of the Legislature, as well as 


the meaning of the words of e chat *. 
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3 threat, chat he will move for a repeal of the 


clause: that, however, has nothing to do with the 
Present question. The Legislature will dispose of 


his motion as in their wisdom shall be judged ex- 


While the Advocates retain their pro- 
Bio privileges, it is right they should pay as 


5 5 Procurators; and before they Can claim an exe np. „ 
tion on the principle of being in the same line with | 
the Counsel of Westminster-Hall, and confine this 
tax to the Agents, not only they, but the Agents 
Should be put in che like situation with the English 


unzel and Attornies. The Advocates must give 


hose privileges which are necessary for 
ny nt of the business of the Court | 


ment of giving ditdBions and PERS and or argu- 
nv the « causes es only, IG Y che. Advocates. 58 
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Not I have” gone hrovgh all the Lord Adv: 7 
cate's reasons for this exemption. 1 shall now leave 
this extraneous matter, and recur to the real ques- 
tion at issue, Whether or not these A dvocates are 
: Procuratore ? 1 contend that they are; and the evi- 

dence of my assertion is the simplest, and at the 
Same time the strongest and most een that 
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: established, and a name given to them. The charter 
of their legal existence orders that they. « all be 
called Procurators.” Under this name, and this 
only, they have a right to practise; because it is also 
expressly enacted, * ht 0 man enter 70 plea but 
| parties and their Procurators”. of 11H they lay aside 
their stile of Procutator, they must loge their right | 
to practise; ; they are therefore Procorators e or no- 
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boy. themselves. ine every meine _ nm gar py in 
every record since the institution of the Court, this 
a name has been uniformly retained ; so that taking 
it in eyery possible view, whether as the enact- 
ment of the Legislature, as an order of the Court, or 
as the acknowledgment of these gentlemen them- 
| selyes, there is not a ground on which it gan be 

maintained, that they are not properly and suffi- 
ciently dexcribed i inthe AQ of CAE re 
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Ox che Ss, the best od Cs trying this 
1 is, to suppose an action brought on the 

statute against an Advocate for practising without 
1 having g taken out a certificate of his admission, and 
I would ask the Lord Advocate, if he could, from 
| any or all of the matters stated in his opinion, draw 
A special plea which would not be demurrable ? 
Or, were he to go to trial on the general issue, if 
he could from thence prove a defence sufficient to 
overturn the positive evidence arising from the ex- 
press enactment of the statute, andthe irrefragable 
testimony of the records, that he is a Procurator, 


and had ated as such? 3 
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| 8 can be a good ground of . 
would not be a good defence; it remains therefore 
: voy. to be eee whether « or not the argu- 
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wents offered by the Lord Advocate, 
evidence, are sufficient to support the exemption 
of the Procurators of the Court of Session from 
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N. B. The original Opinions of the Lord Advocate, to 
_ .zohich these Observations refer, are in the hands of 
the Commissioners of the $tamp-Duties. 
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bvb 0beriffdom of Lanark; which lands mee, dente 
dalj to our beloved Cousin John Lord Flemyng, 
+ which he, by staff and baton, and his procurators for 
1 that purpose, and his letters patent, in our hands 
wcnn dereg, ana purelyand yimp|yzesigned, at Edin. 
1 burgh, with all right and claim, which he had, or 
= might for himself and his heirs have, and altogether 
=: qt claim for ever ; to have and to hold all and 
whole the aforesaid lands and baronies of Bigarand 
= | Thankertown, with tenants, tenandries, and. ser. 
5 vices of free tenants, advocations, donations, an: 
. of patronage of churches and chapels there- 
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mines, stone and lime brasieries, ſbleveries, and 
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if it hall happen, that any sons or heirs 
= or more, be procreated between the said 25 
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now, have given and granted | 
$0ns, and heirs male, one or more, between the mid 
John and Margaret as aforesaid procreated, or to be 
prociputes, fee: obey. full er. am _ 
and lawfully dixpose + at their an, We 
time during their life, whether sick or in health, 
or upon death- bed, all and their lands, 
tenements, angual-rents, and. 
Spever Situated or being, within our 
of all and sundry their goods, may 
' moveable, acquired c or to be ace 
or persons whatsge 


 nothwithstanding, they s should. b, 


 tards, and that the Same belong to. 16, by the privi- 
_leges granted by. law._to us of echeats: f bastard; 
Axp also, we have made lawful and legitimated and 
by this, present charter do make lawful and legi- 
timate, the said Son and en Aar in, r | 
said lands and barenies of Bigar 
with tenants, tenandries, ee e e 
of f patronage, advocations, and dona 
and chapels thereof, freely ſel bioved and 
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ther, conform to the tenor of our charter 
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cessors, have given and granted, and, by this our 
present charter da. give and. 


any of them, as our es 


ons, and goods, moveable 


A 1 


Also, we, for us and our suc- 


ant to the said sons 
and heirs male, and any of them, all right, claim, 
title of right and escheat, which we or our sueces- 
sors have or can have, to any lands, tenements, N 
annual - rents, possessions, goods, moveable and im- 
moveable, of the said children and heirs male, or 
eat, by reason of bastardy, 
and have renounced and quit claim, and, by this 
our present charter, do renounce and quit claim the 


same to such heirs male, and any of them, for 


ever; with full power to them, and any of them, 


„„ as to them shall seem most ex- 1 
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